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ERRATA to the First Edition, 1999

The following significant errata are corrected in this reprinting of the First Edition of the
Plant and Design-Build Contract. Several minor typographical errors and layout

irregularities have also been corrected.
GENERAL PROVISIONS @

Page 4 In  Definition 1.1.6.3, replace “Specificati mployer’s
Requirements”.

Page 42 In the title of Sub-Clause 14.2, delet] dvanced” and substitute
“Advance”.

Page 61 In the sixth paragraph, delete the cpfnma afterthe phrase “each of the

three members”.

Page 62

first sentenge o h paragraph, delete “advanced payment” and
substitute. "sQvanea> payment”, and delete the word “the” from the
\; onditions of the Dispute Adjudication Agreement”.
paragkaph (ii): delete “day’s” and substitute “days’”; at the end of
Re, delete “or the” and substitute “and/or the”.
middle of the page, delete “Agreement until each member has
Tpaid” and substitute “Agreement until each of the Members has
been paid”.
In the last sentence, delete the comma after the phrase “Any such
notice”.
68 In the third line of Clause 6, delete the first two words “notice to”.

Page 66:

GUIDANCE FOR THE PREPARATION OF PARTICULAR CONDITIONS

Page 17 Under Sub-Clause 14.9, delete “EXEMPTION” and substitute
“RETENTION”.
Annexes Delete “© FIDIC”.
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FOREWORD

The Fédération Internationale des Ingénieurs-Conseils (FIDIC) published, in 1999, First
Editions of four new standard forms of contract:

Conditions of Contract for Construction,

which are recommended for building or engineering works dgs V

Employer or by his representative, the Engineer. Under the us ents
for this type of contract, the Contractor constructs the wdgks T agQordance
with a design provided by the Employer. However, the ks ude some
elements of Contractor-designed civil, mechgnica trical and/or

construction works.

Conditions of Contract for Plant and Design-Buil
which are recommended for the provigion lecifical and/or mechanical plant,
and for the design and execution of j engineering works. Under the
ntract, the Contractor designs and
er's requirements, plant and/or other

nkey Projects,

exetttion of the project, with little involvement of the Employer. Under the
arrangements for turnkey projects, the Contractor carries out all the
ngineering, Procurement and Construction (EPC): providing a fully-equipped
ility, ready for operation (at the "turn of the key").

ort Form of Contract,

which is recommended for building or engineering works of relatively small
capital value. Depending on the type of work and the circumstances, this form
may also be suitable for contracts of greater value, particularly for relatively
simple or repetitive work or work of short duration. Under the usual
arrangements for this type of contract, the Contractor constructs the works in
accordance with a design provided by the Employer or by his representative (if
any), but this form may also be suitable for a contract which includes, or wholly
comprises, Contractor-designed civil, mechanical, electrical and/or
construction works.

The forms are recommended for general use where tenders are invited on an
international basis. Modifications may be required in some jurisdictions, particularly if
the Conditions are to be used on domestic contracts. FIDIC considers the official and
\?ﬁga D3 O(jauthentic texts to be the versions in the English language.
. {_;;’
lr"%the preparation of these Conditions of Contract for Plant and Design-Build, it was
recognised that, while there are many sub-clauses which will be generally applicable,
Oj‘[here are some sub-clauses which must necessarily vary to take account of the
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circumstances relevant to the particular contract. The sub-clauses which were
considered to be applicable to many (but not all) contracts have been included in the
General Conditions, in order to facilitate their incorporation into each contract.

The General Conditions and the Particular Conditions will together comprise the
Conditions of Contract governing the rights and obligations of the parties. It will be
necessary to prepare the Particular Conditions for each individual contract, s nd to
take account of those sub-clauses in the General Conditions which tign the
Particular Conditions.

For this publication, the General Conditions were prepared on the \NOWing/zasis:

(i) interim payments, in respect of the lump sum Conjkact ill be made as
work proceeds, and will typically be based {nstalments specified in a
schedule;

(ii) if the wording in the General Conditions negsssitdfes further data, then (unless

it is so descriptive that it would € detailed in the Employer's
Requirements) the sub-clause S rence to this data being contained in
the Appendix to Tender, th eing prescribed by the Employer or

being inserted by the Tepxi&rer;

(i) ~ where a sub-clauge_in Gereral Conditions deals with a matter on which
different contra likely to be applicable for different contracts, the

principles a"" {ing the sub-clause were:

a
ol find it more convenient if any provisions which they did not

Asers
<ish N apply could simply be deleted or not invoked, than if additional
texttiad to be written (in the Particular Conditions) because the General

Conditions did not cover their requirements; or

in other cases, where the application of (a) was thought to be
inappropriate, the sub-clause contains the provisions which were
considered applicable to most contracts.

For example, Sub-Clause 14.2 [Advance Payment] is included for convenience, not
because of any FIDIC policy in respect of advance payments. This Sub-Clause
becomes inapplicable (even if it is not deleted) if it is disregarded by not specifying the
amount of the advance. It should therefore be noted that some of the provisions
contained in the General Conditions may not be appropriate for an apparently-typical
contract.

Further information on these aspects, example wording for other arrangements, and
other explanatory material and example wording to assist in the preparation of the
Particular Conditions and the other tender documents, are included within this
publication as Guidance for the Preparation of the Particular Conditions. Before
incorporating any example wording, it must be checked to ensure that it is wholly

KED.D5 suitable for the particular circumstances; if not, it must be amended.
S ~&
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Whele example wording is amended, and in all cases where other amendments or
additions are made, care must be taken to ensure that no ambiguity is created, either
with/the General Conditions or between the clauses in the Particular Conditions. It is
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essential that all these drafting tasks, and the entire preparation of the tender
documents, are entrusted to personnel with the relevant expertise, including the
contractual, technical and procurement aspects.

This publication concludes with example forms for the Letter of Tender, the Appendix
to Tender (providing a checklist of the sub-clauses which refer to it), the Contract

Agreement, and alternatives for the Dispute Adjudication Agreement. This Rispute
Adjudication Agreement provides text for the agreement between the E the
Contractor and the person appointed to act either as sole adjudicator g r
of a three-person dispute adjudication board; and incorporates (o( r the

terms in the Appendix to the General Conditions.

FIDIC intends to publish a guide to the use of its ndit Contract for
Construction, for Plant and Design-Build, and for urnkey Projects. Another
relevant FIDIC publication is "Tendering Procedu presents a systematic
approach to the selection of tenderers and the ofpfaining,and evaluation of tenders.

In order to clarify the sequence of Contract }ieS; Teference may be made to the
charts on the next two pages and to { b\%tauses listed below (some Sub-Clause
numbers are also stated in the ¢ arts are illustrative and must not be
taken into consideration in the jpf€rpreti&jon of the Conditions of Contract.

1131 & 137 B Da
encement Date

rformance Security
Interim Payment Certificate
Time for Completion (as extended under 8.4)
Tests on Completion
Taking-Over Certificate
Tests after Completion (if any)
Defects Notification Period (as extended under 11.3)
¢ Performance Certificate
1.1.4.4 & 1418 Final Payment Certificate




Issue of the Submission Issue of the 8.1 10.1 Issue of  11.9 Issue of
Tender of the Letter of Commencement Taking-Over Perforpaance
Documents  Tender Acceptance  Date Certificate Cerfica

~—

Base 72 D

Date 8.2 Time for . Notification
Completion %: Period?
- >

28d <28d lay\atributable | 11 Notifying > <21d
o the of Defects
Contractor?
A
A
<> |
Tender 4.2 Issue of the 9.1 Testson —— > | Remedying —>
period Performance S Completion* of Defects

4.2 Return of |
the Performance
Security

Typical seq of Principal Events during Contracts for Plant and Design-Build

& for Completion is to be stated (in the Appendix to Tender) as a number of days, to which is added
ghsions of time under Sub-Clause 8.4.

\\\.aoo er to indicate the sequence of events, the above diagram is based upon the example of the Contractor
3

falling to comply with Sub-Clause 8.2.

The Defects Notification Period is to be stated (in the Appendix to Tender) as a number of days, to which is
added any extensions under Sub-Clause 11.3.

4, Depending on the type of Works, Test after Completion may also be required.

© FIDIC 1999




14.3 Contractor
submits Statement

14.6 Engineer
issues Interim

to the Engineer Payment Certificate
Each of the
monthly (or <—<56d >
otherwise)
interim
payments <$>
The final Engineer verifies the
payment statement, Contractor

submits information <28d

14.11 Contractor submits ~ 14.11 Contractor

draft final statement to the submits Final

Engineer Statement and the
14.12 discharge

Typical sequence of Payment Events envisaged in

Party gives 20.2 Parties 20X A Pagty refers
notice of the appoint the the te to the
intention to DAB AB

refer a dispute

to a DAB

~

Parties present
submissions to the DAB

A

<28d <84d

© FIDIC 1999

14.7 Employer makes
the payment to the
Contractor

14.13 Engineer issug!
Final Payment
Certificate

14.7 Employer
makes payment

use\i4

o

20.4 A Party may
issue a “notice of
dissatisfaction”

20.6 A Party
may initiate
arbitration

Amicable
settlement

<28d >56d
-
DAB gives Arbitrator/s
its decision appointed
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General Conditions

General Provisions

1.1
Definitions In the Conditions of Contract ("these Conditions"), which include Particular,
and these General Conditions, the following words and expressions
meanings stated. Words indicating persons or parties include corporgfio her
legal entities, except where the context requires otherwise.
1.1.1
The Contract 1.1.1.1  "Contract" means the Contract Agreement, e Le{der Hf Acceptance,

General Conditions

the Letter of Tender, these Conditions, the
Schedules, the Contractor's Proposal,
which are listed in the Contract
Acceptance.

loyer's Requirements, the
her documents (if any)
greemenYt or in the Letter of

1.1.1.2 "Contract Agreement" me
Sub-Clause 1.6 [Contra

tract agreement (if any) referred to in

1.1.1.3 "Letter of Accep ean$ the letter of formal acceptance, signed by
the Employer, ettewof Tender, including any annexed memoranda
comprising_ag etween and signed by both Parties. If there is no
such lettg nce, the expression "Letter of Acceptance" means the

1.1.1 "Let f Tender" means the document entitled letter of tender, which was
mpleted by the Contractor and includes the signed offer to the Employer
for the Works.

.5 "Employer's Requirements" means the document entitled employer's
requirements, as included in the Contract, and any additions and
modifications to such document in accordance with the Contract. Such
document specifies the purpose, scope, and/or design and/or other
technical criteria, for the Works.

1.1.1.6 "Schedules” means the document(s) entitled schedules, completed by the
Contractor and submitted with the Letter of Tender, as included in the
Contract. Such document may include data, lists and schedules of
payments and/or prices.

1.1.1.7 "Contractor's Proposal” means the document entitled proposal, which the
Contractor submitted with the Letter of Tender, as included in the Contract.
Such document may include the Contractor's preliminary design.

?ﬁga D51.1.1.8  "Tender” means the Letter of Tender and all other documents which the
o e

3 2 Contractor submitted with the Letter of Tender, as included in the Contract

A s

A

REGy

1.1/11.9 "Appendix to Tender’ means the completed pages entitled appendix to
tender which are appended to and form part of the Letter of Tender.

L R c %Lb
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1.1.2
Parties and Persons

1.1.1.10

1.1.21

1122

1.1.2.3

1.1.24

1.1.2.5

1.1.2.6

1.1.2.7

1.1.2.9
1.1.2.10
1.1.3
Dates, Tests, Periods 1.1.3.1
and Completion
1.1.3.2
€D _Dox
_\?}?{ 2
& 19483
o -

"Schedule of Guarantees” and "Schedule of Payments" mean the
documents so named (if any) which are comprised in the Schedules.

"Party” means the Employer or the Contractor, as the context requires.

"Employer” means the person named as employer in the Appendix to
Tender and the legal successors in title to this person.

"Contractor’” means the person(s) named as contractor in the Letter of
Tender accepted by the Employer and the legal successors in title to this
person(s).

"Engineer’ means the person appointed by the Employer as

Engineer for the purposes of the Contract and named in {ide X to
Tender, or other person appointed from time to time byNRe Emplgyer and
notified to the Contractor under Sub-Clause 3.KNReplyerrmént of the

Engineer].
"Contractor's Representative" meaps~ the\gerson named by the
Contractor in the Contract or appointed from time 16 time by the Contractor

under Sub-Clause 4.3 [Contractor,g Re

the Contractor.

sepiative], who acts on behalf of

other employees
personnel notifj

ersonnel” means the Contractor's Representative and all
the Contractor utilises on Site, who may include the staff,
other employees of the Contractor and of each Subcontractor;

"Subcontractor’ means any person named in the Contract as a
subcontractor, or any person appointed as a subcontractor, for a part of the
Works; and the legal successors in title to each of these persons.

"DAB” means the person or three persons so named in the Contract, or
other person(s) appointed under Sub-Clause 20.2 [Appointment of the
Dispute Adjudication Board] or Sub-Clause 20.3 [Failure to Agree Dispute
Adjudication Board).

"FIDIC” means the Fédération Internationale des Ingénieurs-Conseils, the
international federation of consulting engineers.

"Base Date” means the date 28 days prior to the latest date for submission
of the Tender.

"Commencement Date” means the date notified under Sub-Clause 8.1
[Commencement of Works].

"Time for Completion” means the time for completing the Works or a
Section (as the case may be) under Sub-Clause 8.2 [Time for Completion],
as stated in the Appendix to Tender (with any extension under Sub-Clause

Conditions of Contract for Plant and Design-Build



8.4 [Extension of Time for Completiony), calculated from the Commencement
Date.

1.1.3.4 "Tests on Completion" means the tests which are specified in the Contract
or agreed by both Parties or instructed as a Variation, and which are carried
out under Clause 9 [Tests on Completion] before the Works or a Section (as
the case may be) are taken over by the Employer.

1.1.3.5 '"Taking-Over Certificate” means a certificate issued under Clause 10
[Employer's Taking Over].

1.1.3.6 "Tests after Completion” means the tests (if any) which are spegfff€d i the

Contract and which are carried out under Clause 12 [Tests aft legion]
after the Works or a Section (as the case may be) are tafl¢ the
Employer.

1.1.3.7 "Defects Notification Period” means the perioghfor netifyiig defects in the

under Sub-Clause 11.1
efects], as stated in the
ub=Clause 11.3 [Extension
he date on which the Works
-Clause 10.1 [Taking Over of

Works or a Section (as the case may
[Completion of Outstanding Work and Re
Appendix to Tender (with any extensio
of Defects Notification Period]), calgyla
or Section is completed as certifie

the Works and Sections]. @

ns the certificate issued under Sub-Clause
te].

—

1.1.3.8 "Performance Certifj

1.1.3.9
114
Money and Payments  1.1.4.1

1. @ ‘Contract Price" means the price defined in Sub-Clause 14.1 [The
Contract Price], and includes adjustments in accordance with the Contract.
3

"Cost” means all expenditure reasonably incurred (or to be incurred) by the
Contractor, whether on or off the Site, including overhead and similar
charges, but does not include profit.

1.1.4.4 “Final Payment Certificate” means the payment certificate issued under
Sub-Clause 14.13 [Issue of Final Payment Certificate].

1.1.4.5 “Final Statement” means the statement defined in Sub-Clause 14.11
[Application for Final Payment Certificate].

1.1.4.6 “Foreign Currency” means a currency in which part (or all) of the Contract
Price is payable, but not the Local Currency.

1.1.4.7 “Interim Payment Certificate” means a payment certificate issued under
Clause 14 [Contract Price and Payment], other than the Final Payment Certificate.

< tD D [0} i~
S

/S (4;:\1 4.8 “Local Currency” means the currency of the Country.
oc =
1.114.9 “Payment Certificate” means a payment certificate issued under Clause 14
) [Contract Price and Payment].
& Pt L?%Lb
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1.1.4.10 “Provisional Sum” means a sum (if any) which is specified in the Contract as
a provisional sum, for the execution of any part of the Works or for the supply
of Plant, Materials or services under Sub-Clause 13.5 [Provisional Sums].

1.1.4.11 “Retention Money” means the accumulated retention moneys which the
Employer retains under Sub-Clause 14.3 [Application for Interim Payment
Certificates] and pays under Sub-Clause 14.9 [Payment of Retention
Money].

1.1.4.12 “Statement” means a statement submitted by the Contractor as part of an
application, under Clause 14 [Contract Price and Payment], for a pgyment

certificate.

11.5

Works and Goods 1.1.5.1  “Contractor’s Equipment” means all apparatus, machindig, ' and
other things required for the execution and completion oNke Worlg and the
remedying of any defects. However, Contractor'{\Equi excludes
Temporary Works, Employer’s Equipment (if anyy, Pla erials and any

other things intended to form or forming pa the Permanent Works.

1.1.5.2 “Goods” means Contractor’s Equipméeift, Materials, Plant and Temporary
Works, or any of them as appropriate.

1.1.5.3 “Materials” means things o indg{other than Plant) intended to form or
forming part of the Perm including the supply-only materials (if
any) to be supplied bye tractor under the Contract.

1.1.5.4 “Permanent ksxpeans the permanent works to be executed by the
Contractor ntract.

1.1.5.5 “Plapt: e apparatus, machinery and vehicles intended to form or

he Permanent Works.

1.1.5 “Sec " means a part of the Works specified in the Appendix to Tender as
Section (if any).

0‘ 7V “Temporary Works” means all temporary works of every kind (other than
Contractor’s Equipment) required on Site for the execution and completion
of the Permanent Works and the remedying of any defects.

1.1.5.8 “Works” mean the Permanent Works and the Temporary Works, or either of
them as appropriate.

1.1.6.1  “Contractor’s Documents” means the calculations, computer programs
and other software, drawings, manuals, models and other documents of
a technical nature (if any) supplied by the Contractor under the Contract;
as described in Sub-Clause 5.2 [Contractor’s Documents].

1.1.6.2 “Country” means the country in which the Site (or most of it) is located,
where the Permanent Works are to be executed.

1.1.6.3 “Employer’s Equipment” means the apparatus, machinery and vehicles (if

<ED_DON any) made available by the Employer for the use of the Contractor in the
r_\:}f} "'({{:\ execution of the Works, as stated in the Employer’s Requirements; but does
; 3 not include Plant which has not been taken over by the Employer.
11.6.4 “Force Majeure” is defined in Clause 19 [Force Majeurel.
@ -2
e f{fﬁrr\ Y L_}%
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1.1.6.5 “Laws” means all national (or state) legislation, statutes, ordinances and
other laws, and regulations and by-laws of any legally constituted public
authority.

1.1.6.6 “Performance Security” means the security (or securities, if any) under
Sub-Clause 4.2 [Performance Security].

1.1.6.7 “Site” means the places where the Permanent Works are to be executed
and to which Plant and Materials are to be delivered, and any other places
as may be specified in the Contract as forming part of the Site.

1.1.6.8 “Unforeseeable” means not reasonably foreseeable by an ex@érigmced
contractor by the date for submission of the Tender.

1.1.6.9 “Variation” means any change to the Employer’s REQireme or the
Works, which is instructed or approved as a varigion lause 13
[Variations and Adjustments].

1.2
Interpretation In the Contract, except where the context requir
(a) words indicating one gender include
b words indicating the singular
plural also include the singuja
(c) provisions including th "agreed" or "agreement" require the
agreement to be reco
(d) "written" or "in @ans hand-written, type-written, printed or
electronically ulting in a permanent record.
The marginal Hther headings shall not be taken into consideration in the
interpretatiorf 6f the
1.3

Communications

in writing and delivered by hand (against receipt), sent by mail or courier, or
transmitted using any of the agreed systems of electronic transmission as
stated in the Appendix to Tender; and

(b) delivered, sent or transmitted to the address for the recipient's communications
as stated in the Appendix to Tender. However:

(i) if the recipient gives notice of another address, communications shall
thereafter be delivered accordingly; and

(ii) if the recipient has not stated otherwise when requesting an approval or
consent, it may be sent to the address from which the request was issued.

Approvals, certificates, consents and determinations shall not be unreasonably
withheld or delayed. When a certificate is issued to a Party, the certifier shall send a
copy to the other Party. When a notice is issued to a Party, by the other Party or the
Engineer, a copy shall be sent to the Engineer or the other Party, as the case may
E'_) J_)fJ \ be
\?ﬁ U

1.4 /) z
o -
Law and Language The Contract shall be governed by the law of the country (or other jurisdiction) stated
'in the Appendix to Tender.
& ,f}r —~ A L?%Lb
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If there are versions of any part of the Contract which are written in more than one
language, the version which is in the ruling language stated in the Appendix to Tender
shall prevail.

The language for communications shall be that stated in the Appendix to Tender. If no
language is stated there, the language for communications shall be the language in
which the Contract (or most of it) is written.

1.5

Priority of Documents
The documents forming the Contract are to be taken as mutually explanatory of one
another. For the purposes of interpretation, the priority of the documents shajl be in
accordance with the following sequence:

(@  the Contract Agreement (if any),

(b)  the Letter of Acceptance,

(©) the Letter of Tender,

(d)  the Particular Conditions,

(e) these General Conditions,

() the Employer's Requirements,

(e) the Schedules, and

(h)  the Contractor's Proposal and any othe\do ents forming part of the

Contract.

s@ de_ gd@cuments, the Engineer shall issue any
necessary clarification or instrugf&n.
1 .6 v ~
Contract Agreement \
The Parties shall enteri act Agreement within 28 days after the Contractor
tance, unless they agree otherwise. The Contract

If an ambiguity or disorepancyl;%

1.7

Assignment

may assign the whole or any part with the prior agreement of the other Party,
at the sole discretion of such other Party, and
(b) may, as security in favour of a bank or financial institution, assign its right to any
//'\\ moneys due, or to become due, under the Contract.

ts Each of the Contractor's Documents shall be in the custody and care of the
Contractor, unless and until taken over by the Employer. Unless otherwise stated in
the Contract, the Contractor shall supply to the Engineer six copies of each of the
Contractor's Documents.

The Contractor shall keep, on the Site, a copy of the Contract, publications named in
the Employer's Requirements, the Contractor's Documents, and Variations and other
communications given under the Contract. The Employer's Personnel shall have the
KED.D5 \;_)ight of access to all these documents at all reasonable times.
Y,

3 7

>
St

)

o If e%:’arty becomes aware of an error or defect of a technical nature in a document
1.9 which was prepared for use in executing the Works, the Party shall promptly give
notice to the other Party of such error or defect.

] - %L:b
6 ADic A2
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Errors in the Employer's  If the Contractor suffers delay and/or incurs Cost as a result of an error in the

Requirements Employer's Requirements, and an experienced contractor exercising due care
would not have discovered the error when scrutinising the Employer's Requirements
under Sub-Clause 5.1 [General Design Obligations], the Contractor shall give notice
to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor's
Claims] to:

(a) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

(o) payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance wj |

3.5 [Determinations] to agree or determine (i) whether and (if so) to(\¢h the
error could not reasonably have been so discovered, and (i) the ers degcribed in
sub-paragraphs (a) and (b) above related to this extent.

1.10 4
Employer’s Use of As between the Parties, the Contractor shall retain {%ht and other intellectual
Contractor’'s Documents  property rights in the Contractor's Documents an otherdestgn documents made by

(or on behalf of) the Contractor.

The Contractor shall be deemed (by s g §§ Contract) to give to the Employer a
non-terminable transferable non- alty-free licence to copy, use and
communicate the Contractor's PDRCu {s, including making and using modifications
of them. This licence shall:

(@ apply throughg
relevant pa

or intended working life (whichever is longer) of the
rks,

(b) entitle ap ) proper possession of the relevant part of the Works to
copy, municate the Contractor's Documents for the purposes of
compliey perating, maintaining, altering, adjusting, repairing and demolishing

WorR

(c) e case of Contractor's Documents which are in the form of computer

rograms and other software, permit their use on any computer on the Site and

er places as envisaged by the Contract, including replacements of any
computers supplied by the Contractor.

The Contractor's Documents and other design documents made by (or on behalf of)
the Contractor shall not, without the Contractor's consent, be used, copied or
communicated to a third party by (or on behalf of) the Employer for purposes other
© than those permitted under this Sub-Clause.
AN
%racor’s Use of As between the Parties, the Employer shall retain the copyright and other
EmpYoyer’s Documents intellectual property rights in the Employer's Requirements and other documents

made by (or on behalf of) the Employer. The Contractor may, at his cost, copy, use,
and obtain communication of these documents for the purposes of the Contract.
They shall not, without the Employer's consent, be copied, used or communicated
to a third party by the Contractor, except as necessary for the purposes of the
Contract.

/ ’K‘CD JD'CJ(\
.

1.12 X

i) A
Confidential Dg::’ails T%e Contractor shall disclose all such confidential and other information as the
Engineer may reasonably require in order to verify the Contractor's compliance with
"the Contract.

ADIC A2 7
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1.13 The Contractor shall, in performing the Contract, comply with applicable Laws. Unless
Compliance with Laws otherwise stated in the Particular Conditions:

(@ the Employer shall have obtained (or shall obtain) the planning, zoning or similar
permission for the Permanent Works, and any other permissions described in
the Employer's Requirements as having been (or being) obtained by the
Employer; and the Employer shall indemnify and hold the Contractor harmless
against and from the consequences of any failure to do so; and

(b)  the Contractor shall give all notices, pay all taxes, duties and fees, and obtain
all permits, licences and approvals, as required by the Laws in relation to the
design, execution and completion of the Works and the remedying.of any
defects; and the Contractor shall indemnify and hold the Employerarmless
against and from the consequences of any failure to do so.

N2

1.14

Joint Several Liability If the Contractor constitutes (under applicable Laws) a joint gnturd\\corsortium or
other unincorporated grouping of two or more persons:

for the performance of the Contract;
(b)  these persons shall notify the Employgg of r leeder who shall have authority
to bind the Contractor and each of t s; and

(c)  the Contractor shall not alter i ition or legal status without the prior
consent of the Employer.

(/‘\\)

shall : ve’the Contractor right of access to, and possession of, all

the Site parts of the ke wipin the time (or times) stated in the Appendix to Tender. The right
and ay not be exclusive to the Contractor. If, under the Contract, the

PDORSESSIO
E m/@ ' is required to give (to the Contractor) possession of any foundation,

ST , plant or means of access, the Employer shall do so in the time and
e stated in the Employer's Requirements. However, the Employer may
yitold any such right or possession until the Performance Security has been

received.

(@ these persons shall be deemed to be jointly se |ly liable to the Employer
i

TheZEmployer

2.1
Right of Access to The Employ

If no such time is stated in the Appendix to Tender, the Employer shall give the
Contractor right of access to, and possession of, the Site within such times as may
be required to enable the Contractor to proceed in accordance with the programme
submitted under Sub-Clause 8.3 [Programme].

If the Contractor suffers delay and/or incurs Cost as a result of a failure by the
Employer to give any such right or possession within such time, the Contractor shall
give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor's Claims] to:

(@ an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and
20 Dofk) payment of any such Cost plus reasonable profit, which shall be included in the
<\ Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause
3.5 [Determinations] to agree or determine these matters.

= ﬁ,j - L}%Lb
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However, if and to the extent that the Employer's failure was caused by any error or
delay by the Contractor, including an error in, or delay in the submission of, any of the
Contractor's Documents, the Contractor shall not be entitled to such extension of
time, Cost or profit.

2.2
Permits, Licences or The Employer shall (where he is in a position to do so) provide reasonable assistance
Approvals to the Contractor at the request of the Contractor:

(@) by obtaining copies of the Laws of the Country which are relevant to the
Contract but are not readily available, and

(o)  for the Contractor's applications for any permits, licences or approvgdgtegplired
by the Laws of the Country:

(i which the Contractor is required to obtain undeA\KUD-Clggrse 1.13
[Compliance with Laws],

(i) for the delivery of Goods, including clearancgythro toms, and
(iii) for the export of Contractor's Equipme en it is removed from the
Site.

2.3

C 5
\
Employer’s Personnel The Employer shall be responsible for ensur% Employer's Personnel and the

Employer's other contractors on the Si

(@ co-operate with the ConiraCtor’s&fforts under Sub-Clause 4.6 [Co-operation],
and

(b)  take actions simil
paragraphs (a

e whch the Contractor is required to take under sub-
f Sub-Clause 4.8 [Safety Procedures] and under

Sub-Clause tion of the Environment].
2.4 =~ S~
Employer’s Financial The Employgk _shgll) submit, within 28 days after receiving any request from the
Arrangements Contyerier, reaserfable evidence that financial arrangements have been made and are

{f

ed at that time) in accordance with Clause 14 [Contract Price and Payment]. If
Moyer intends to make any material change to his financial arrangements, the

bek
—‘-L
@oyer shall give notice to the Contractor with detailed particulars.
s

2.5

Employer’s

If the Employer considers himself to be entitled to any payment under any Clause of
these Conditions or otherwise in connection with the Contract, and/or to any
extension of the Defects Notification Period, the Employer or the Engineer shall give
notice and particulars to the Contractor. However, notice is not required for payments
due under Sub-Clause 4.19 [Electricity, Water and Gas], under Sub-Clause 4.20
[Employer's Equipment and Free-Issue Material], or for other services requested by
the Contractor.

The notice shall be given as soon as practicable after the Employer became aware of
the event or circumstances giving rise to the claim. A notice relating to any extension
of the Defects Notification Period shall be given before the expiry of such period.

?ﬁga D ~The particulars shall specify the Clause or other basis of the claim, and shall include
Y "'(é_,ubstantiation of the amount and/or extension to which the Employer considers
hﬁ@self to be entitled in connection with the Contract. The Engineer shall then
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or determine
/(i) the amount (if any) which the Employer is entitled to be paid by the Contractor,

- C \5
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and/or (ii) the extension (if any) of the Defects Notification Period in accordance with
Sub-Clause 11.3 [Extension of Defects Notification Period)].

This amount may be included as a deduction in the Contract Price and Payment
Certificates. The Employer shall only be entitled to set off against or make any
deduction from an amount certified in a Payment Certificate, or to otherwise claim
against the Contractor, in accordance with this Sub-Clause.

The _Bngineer

3.1
Engineer’s Duties and
Authority

The Employer shall appoint the Engineer who shall carry out the dyfes QU&d to
him in the Contract. The Engineer's staff shall include suitably qua ngeers and
other professionals who are competent to carry out these duts

The Engineer shall have no authority to amend the Copi@&gt.

The Engineer may exercise the authority attributapfe to the Erfgineer as specified in or
necessarily to be implied from the Contract, Jf th ngineer is required to obtain the
approval of the Employer before exercising a ' uthority, the requirements shall
be as stated in the Particular Conditjghs mployer undertakes not to impose
further constraints on the Engineer, Oftyexcept as agreed with the Contractor.

However, whenever the E
Employer's approval is r
shall be deemed to ha

ises a specified authority for which the
or the purposes of the Contract) the Employer
roval.

(a) when ing out duties or exercising authority, specified in or implied by
Con , the Engineer shall be deemed to act for the Employer;
(o) ngineer has no authority to relieve either Party of any duties, obligations or

sponsibilities under the Contract; and
y approval, check, certificate, consent, examination, inspection, instruction,

notice, proposal, request, test, or similar act by the Engineer (including absence
of disapproval) shall not relieve the Contractor from any responsibility he has
under the Contract, including responsibility for errors, omissions, discrepancies
and non-compliances.

The Engineer may from time to time assign duties and delegate authority to assistants,
and may also revoke such assignment or delegation. These assistants may include a
resident engineer, and/or independent inspectors appointed to inspect and/or test
items of Plant and/or Materials. The assignment, delegation or revocation shall be in
writing and shall not take effect until copies have been received by both Parties.
However, unless otherwise agreed by both Parties, the Engineer shall not delegate the
authority to determine any matter in accordance with Sub-Clause 3.5 [Determinations].

Assistants shall be suitably qualified persons, who are competent to carry out these
Dogduties and exercise this authority, and who are fluent in the language for

g
Y (fc;mmunlcahons defined in Sub-Clause 1.4 [Law and Language].
i z
- anh assistant, to whom duties have been assigned or authority has been delegated,
Shall only be authorised to issue instructions to the Contractor to the extent defined
©r L}%Lb
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by the delegation. Any approval, check, certificate, consent, examination, inspection,
instruction, notice, proposal, request, test, or similar act by an assistant, in
accordance with the delegation, shall have the same effect as though the act had
been an act of the Engineer. However:

(@ any failure to disapprove any work, Plant or Materials shall not constitute
approval, and shall therefore not prejudice the right of the Engineer to reject the
work, Plant or Materials;

(b) if the Contractor questions any determination or instruction of an assistant, the
Contractor may refer the matter to the Engineer, who shall promptly confirm,

reverse or vary the determination or instruction. /
3.3 &
Instructions of the The Engineer may issue to the Contractor (at any time) instructiong(w 'Me
Engineer necessary for the execution of the Works and the remedying o efeits, all in
accordance with the Contract. The Contractor shall only tak@\instrdations from the
Engineer, or from an assistant to whom the appropriate ayghorit een delegated
under this Clause. If an instruction constitutes a Varigh&§, Clause 13 [Variations and
Adjustments] shall apply.
The Contractor shall comply with the instrug ons@y the Engineer or delegated
assistant, on any matter related to the Con € instructions shall be given in
writing.
3.4
Replacement of the If the Employer intends to r glneer the Employer shall, not less than 42
Engineer days before the intende: f reptacement, give notice to the Contractor of the
ience of the intended replacement Engineer. The
Engineer with a person against whom the Contractor
by notice to the Employer, with supporting particulars
3.5

Determinations onditions provide that the Engineer shall proceed in accordance

b Clause 3.5 to agree or determine any matter, the Engineer shall consult

The Engineer shall give notice to both Parties of each agreement or determination,
with supporting particulars. Each Party shall give effect to each agreement or
determination unless and until revised under Clause 20 [Claims, Disputes and
Arbitration].

Thé=@ontractor

41
Contractor’s General The Contractor shall design, execute and complete the Works in accordance with the
Obligations Contract, and shall remedy any defects in the Works. When completed, the Works shall
be fit for the purposes for which the Works are intended as defined in the Contract.
?ﬁ"c'_’ Do l,\
Y ?/h\e Contractor shall provide the Plant and Contractor's Documents specified in the

Contract, and all Contractor's Personnel, Goods, consumables and other things and
Services, whether of a temporary or permanent nature, required in and for this design,
h, rexecution, completion and remedying of defects.

& L%Lb
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The Works shall include any work which is necessary to satisfy the Employer's
Requirements, Contractor's Proposal and Schedules, or is implied by the Contract,
and all works which (although not mentioned in the Contract) are necessary for
stability or for the completion, or safe and proper operation, of the Works.

The Contractor shall be responsible for the adequacy, stability and safety of all Site
operations, of all methods of construction and of all the Works.

The Contractor shall, whenever required by the Engineer, submit details of the
arrangements and methods which the Contractor proposes to adopt for the
execution of the Works. No significant alteration to these arrangeme and
methods shall be made without this having previously been notifj t2 the

Engineer @\

4.2

Performance Security

JED
\\,}

~J
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The Contractor shall obtain (at his cost) a Performancé\Sec 't% proper
performance, in the amount and currencies stated in thesAppeQdi Tender. If an
amount is not stated in the Appendix to Tender, this S lause shall not apply.

The Contractor shall deliver the Performance Seqlfity to_the Employer within 28 days
after receiving the Letter of Acceptance, ang shald\sen copy to the Engineer. The
Performance Security shall be issued by an rom within a country (or other

jurisdiction) approved by the Emplo n all"be in the form annexed to the
Particular Conditions or in another, d by the Employer.
The Contractor shall ensur

until the Contractor ha
defects. If the terms_a

Contractor has not o’-'\
28 days prior_ta (N )

Performanc(ecuri elil the Works have been completed and any defects have

Performance Security is valid and enforceable
ed @nd completed the Works and remedied any
rmance Security specify its expiry date, and the
titled to receive the Performance Certificate by the date

Th er shall not make a claim under the Performance Security, except for
s to which the Employer is entitled under the Contract in the event of:

failure by the Contractor to extend the validity of the Performance Security as
described in the preceding paragraph, in which event the Employer may claim
the full amount of the Performance Security,

(b)  failure by the Contractor to pay the Employer an amount due, as either agreed
by the Contractor or determined under Sub-Clause 2.5 [Employer's Claims] or
Clause 20 [Claims, Disputes and Arbitration], within 42 days after this
agreement or determination,

(c) failure by the Contractor to remedy a default within 42 days after receiving the
Employer's notice requiring the default to be remedied, or

(d)  circumstances which entitle the Employer to termination under Sub-Clause
15.2 [Termination by Employer], irrespective of whether notice of termination
has been given.

The Employer shall indemnify and hold the Contractor harmless against and from alll
damages, losses and expenses (including legal fees and expenses) resulting from a

Doslaim under the Performance Security to the extent to which the Employer was not

‘é/@led to make the claim.

A
TherEmponer shall return the Performance Security to the Contractor within 21 days
aftey receiving a copy of the Performance Certificate.

Conditions of Contract for Plant and Design-Build



4.3
Contractor’s
Representative

The Contractor shall appoint the Contractor's Representative and shall give him all
authority necessary to act on the Contractor's behalf under the Contract.

Unless the Contractor's Representative is named in the Contract, the Contractor shall,
prior to the Commencement Date, submit to the Engineer for consent the name and
particulars of the person the Contractor proposes to appoint as Contractor's
Representative. If consent is withheld or subsequently revoked, or if the appointed
person fails to act as Contractor's Representative, the Contractor shall similarly submit
the name and particulars of another suitable person for such appointment.

The Contractor shall not, without the prior consent of the Engineer, revgke the
appointment of the Contractor's Representative or appoint a replacement,

The whole time of the Contractor's Representative shall be given ({0_ch the
Contractor's performance of the Contract. If the Contractor's Repxegentatiyd is to be
temporarily absent from the Site during the execution of {ke Ta suitable
replacement person shall be appointed, subject to the Enginee ©r consent, and

the Engineer shall be notified accordingly.

The Contractor's Representative shall, on behalf ¢ffthe CgntraCtor, receive instructions
under Sub-Clause 3.3 [Instructions of the Engine

The Contractor's Representative may
any competent person, and may &
revocation shall not take effect
the Contractor's Represen
functions and authority bei

ny powers, functions and authority to
oke the delegation. Any delegation or
ngineer has received prior notice signed by
the person and specifying the powers,
egared or revoked.

The Contractor's Bépresentadve and all these persons shall be fluent in the language
for communic%ugw ¢l in Sub-Clause 1.4 [Law and Language].
n

4-4 \/
Subcontractors The aCMnot subcontract the whole of the Works.
traCtor shall be responsible for the acts or defaults of any Subcontractor, his
r employees, as if they were the acts or defaults of the Contractor. Unless
ise stated in the Particular Conditions:
(@ the Contractor shall not be required to obtain consent to suppliers of Materials,
or to a subcontract for which the Subcontractor is named in the Contract;
(b)  the prior consent of the Engineer shall be obtained to other proposed
Subcontractors; and
(©) the Contractor shall give the Engineer not less than 28 days' notice of the
intended date of the commencement of each Subcontractor's work, and of the
commencement of such work on the Site.
4.5
Nominated In this Sub-Clause, "nominated Subcontractor" means a Subcontractor whom the
Subcontractors Engineer, under Clause 13 [Variations and Adjustments], instructs the Contractor to
employ as a Subcontractor. The Contractor shall not be under any obligation to employ
a nominated Subcontractor against whom the Contractor raises reasonable objection
?ﬁgD D¢~y notice to the Engineer as soon as practicable, with supporting particulars.
S <o)
4.6 ’ Z

ch
Ly
i

Co-operation

=)
[

General Conditions

<)
—

The Contractor shall, as specified in the Contract or as instructed by the Engineer,

rallow appropriate opportunities for carrying out work to:

y C 9
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4.7

(@  the Employer's Personnel,
(b) any other contractors employed by the Employer, and
(©) the personnel of any legally constituted public authorities,

who may be employed in the execution on or near the Site of any work not included
in the Contract.

Any such instruction shall constitute a Variation if and to the extent that it causes the
Contractor to incur Unforeseeable Cost. Services for these personnel and other
contractors may include the use of Contractor's Equipment, Temporary Works or
access arrangements which are the responsibility of the Contractor.

The Contractor shall be responsible for his construction activities on the
co-ordinate his own activities with those of other contractors to t
specified in the Employer's Requirements.

If, under the Contract, the Employer is required to give tgghe r2A0r POSSEssion
of any foundation, structure, plant or means of ess in accordance with
Contractor's Documents, the Contractor shall mit\dych documents to the
Engineer in the time and manner stated in the Employer.s Requirements.

NN

Setting Out

4.8

responsible for the correct po Qi all parts of the Works, and shall rectify any
error in the positions, levels, & ' Yr alignment of the Works.

If the ContraXor sijffers delay and/or incurs Cost from executing work which was
fated D error in these items of reference, and an experienced contractor
asonably have discovered such error and avoided this delay and/or Cost,

an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

(b) payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause
3.5 [Determinations] to agree or determine (i) whether and (if so) to what extent the
error could not reasonably have been discovered, and (i) the matters described in
sub-paragraphs (a) and (b) above related to this extent.

Safety Procedures

14

The Contractor shall:

(@ comply with all applicable safety regulations,

{o)  take care for the safety of all persons entitled to be on the Site,

(61; use reasonable efforts to keep the Site and Works clear of unnecessary
% obstruction so as to avoid danger to these persons,

(@) provide fencing, lighting, guarding and watching of the Works until completion

and taking over under Clause 10 [Employer's Taking Over], and

Conditions of Contract for Plant and Design-Build



(e) provide any Temporary Works (including roadways, footways, guards and
fences) which may be necessary, because of the execution of the Works, for the
use and protection of the public and of owners and occupiers of adjacent land.

4.9

Quality Assurance The Contractor shall institute a quality assurance system to demonstrate compliance
with the requirements of the Contract. The system shall be in accordance with the
details stated in the Contract. The Engineer shall be entitled to audit any aspect of the
system.

Details of all procedures and compliance documents shall be submitted o the
Engineer for information before each design and execution stage is ¢
When any document of a technical nature is issued to the Engineer,

prior approval by the Contractor himself shall be apparent on the do

Compliance with the quality assurance system shall not relievé\the Ctor of any
of his duties, obligations or responsibilities under the C%ot.

410
Site Data The Employer shall have made available to the C@r fo¥ his information, prior to
Q

the Base Date, all relevant data in the Employeks _paggession on sub-surface and
hydrological conditions at the Site, includin
shall similarly make available to the
Employer's possession after the
interpreting all such data.

ental aspects. The Employer
a all’such data which come into the
e Contractor shall be responsible for

To the extent which was ctigble
shall be deemed to hg
and other circums

same extent, the ’

te above data and other available information, and to have

king account of cost and time), the Contractor
Il necessary information as to risks, contingencies
h may influence or affect the Tender or Works. To the

tMe hydrological and climatic conditions,

the extent and nature of the work and Goods necessary for the execution and
completion of the Works and the remedying of any defects,

(d)  the Laws, procedures and labour practices of the Country, and

(e) the Contractor's requirements for access, accommodation, facilities,
personnel, power, transport, water and other services.

4.1 v
i cy of the The Contractor shall be deemed to:

Addepted Contract

Amodnt (@) have satisfied himself as to the correctness and sufficiency of the Accepted
Contract Amount, and

(b) have based the Accepted Contract Amount on the data, interpretations,

necessary information, inspections, examinations and satisfaction as to all
relevant matters referred to in Sub-Clause 4.10 [Site Data] and any further data
relevant to the Contractor's design.

p ’K‘CD D'O.O
r_\:}’} (’@/J\ﬁless otherwise stated in the Contract, the Accepted Contract Amount covers all the
iy Gontractor's obligations under the Contract (including those under Provisional Sums,
if amy) and all things necessary for the proper design, execution and completion of the
"Works and the remedying of any defects.
gtl -~ A L?%Lb
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In this Sub-Clause, "physical conditions" means natural physical conditions and man-

Unforeseeable Physical made and other physical obstructions and pollutants, which the Contractor

Conditions

413

encounters at the Site when executing the Works, including sub-surface and
hydrological conditions but excluding climatic conditions.

If the Contractor encounters adverse physical conditions which he considers to have
been Unforeseeable, the Contractor shall give notice to the Engineer as soon as
practicable.

This notice shall describe the physical conditions, so that they can be inspected by
the Engineer, and shall set out the reasons why the Contractor considers thep to be
Unforeseeable. The Contractor shall continue executing the Works, using per
and reasonable measures as are appropriate for the physical conditj
comply with any instructions which the Engineer may give. If an instru@{i
a Variation, Clause 13 [Variations and Adjustments] shall apply.

If and to the extent that the Contractor encounters physical Aons which are
Unforeseeable, gives such a notice, and suffers delay or incurs Cost due to these
conditions, the Contractor shall be entitled subject ubNause 20.1 [Contractor's
Claims] to:

(a) an extension of time for any such i pletion is or will be delayed,
under Sub-Clause 8.4 [Extensi TiKYe for Completion], and
(b) payment of any such Cost, included in the Contract Price.

After receiving such notic
conditions, the Engin

\aspecting and/or investigating these physical
prgceed in accordance with Sub-Clause 3.5
mine (i) whether and (if so) to what extent these
oreseeable, and (i) the matters described in sub-

However, bekXe adgtional Cost is finally agreed or determined under sub-paragraph (i),
the peer M Iso review whether other physical conditions in similar parts of the
were more favourable than could reasonably have been foreseen when

s were encountered, the Engineer may proceed in accordance with Sub-
ge 3.5 [Determinations] to agree or determine the reductions in Cost which were
due to these conditions, which may be included (as deductions) in the Contract Price
and Payment Certificates. However, the net effect of all adjustments under sub-
paragraph (b) and all these reductions, for all the physical conditions encountered in
similar parts of the Works, shall not result in a net reduction in the Contract Price.

The Engineer may take account of any evidence of the physical conditions foreseen
by the Contractor when submitting the Tender, which may be made available by the
Contractor, but shall not be bound by any such evidence.

Rights of Way and The Contractor shall bear all costs and charges for special and/or temporary rights-

Facilities

of-way which he may require, including those for access to the Site. The Contractor
shall also obtain, at his risk and cost, any additional facilities outside the Site which he
may require for the purposes of the Works.

414

Avoidance of
Interference

16

<€D D05
A 2

g Thé‘%Contractor shall not interfere unnecessarily or improperly with:

—

Ly
o

-

(@ / the convenience of the public, or

] f{j{h — L_}%Lb
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(b)  the access to and use and occupation of all roads and footpaths, irrespective
of whether they are public or in the possession of the Employer or of others.

The Contractor shall indemnify and hold the Employer harmless against and from all
damages, losses and expenses (including legal fees and expenses) resulting from any
such unnecessary or improper interference.

4.15

Access Route

4.16

The Contractor shall be deemed to have been satisfied as to the suitability and
availability of access routes to the Site. The Contractor shall use reasonable efforts to
prevent any road or bridge from being damaged by the Contractor's traffic gmby the
Contractor's Personnel. These efforts shall include the proper use of ropriate
vehicles and routes.

Except as otherwise stated in these Conditions:

(@ the Contractor shall (as between the Parties)ybe sible for any
maintenance which may be required for his use ccess routes;

(b)  the Contractor shall provide all necessary st irections along access
routes, and shall obtain any permissionffvhich.may be required from the
relevant authorities for his use of routes, si

use or otherwise of any access »’l e,
(d)  the Employer does not gy heVsuitability or availability of particular
"

access routes, and
(e) Costs due to non-sud
Contractor, of accg

or nbn-availability, for the use required by the
all be borne by the Contractor.

Transport of Goods

Unless otherw ed i he Particular Conditions:

(@ theC shall give the Engineer not less than 21 days' notice of the date
WhIC y Plant or a major item of other Goods will be delivered to the Site;
ontractor shall be responsible for packing, loading, transporting, receiving,

the Contractor shall indemnify and hold the Employer harmless against and
from all damages, losses and expenses (including legal fees and expenses)
resulting from the transport of Goods, and shall negotiate and pay all claims
arising from their transport.

4.18

The Contractor shall be responsible for all Contractor's Equipment. When brought on
to the Site, Contractor's Equipment shall be deemed to be exclusively intended for the
execution of the Works. The Contractor shall not remove from the Site any major items
of Contractor's Equipment without the consent of the Engineer. However, consent shall
not be required for vehicles transporting Goods or Contractor's Personnel off Site.

Protection of the
Environment

REGS

The Contractor shall take all reasonable steps to protect the environment (both on and
off the Site) and to limit damage and nuisance to people and property resulting from

?ﬁgD D¢ ~pollution, noise and other results of his operations.
" \_.(‘//;

T%e Contractor shall ensure that emissions, surface discharges and effluent from the
Contractor's activities shall not exceed the values indicated in the Employer's

"Requirements, and shall not exceed the values prescribed by applicable Laws.

=)
&

General Conditions
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Electricity, Water and
Gas

The Contractor shall, except as stated below, be responsible for the provision of all
power, water and other services he may require.

The Contractor shall be entitled to use for the purposes of the Works such supplies
of electricity, water, gas and other services as may be available on the Site and of
which details and prices are given in the Employer's Requirements. The Contractor
shall, at his risk and cost, provide any apparatus necessary for his use of these
services and for measuring the quantities consumed.

The quantities consumed and the amounts due (at these prices) for such services shall
be agreed or determined by the Engineer in accordance with Sub-Clayse 2.5

4.20

[Employer's Claims] and Sub-Clause 3.5 [Determinations]. The Contract pay

these amounts to the Employer. @\
Employer’s Equipment The Employer shall make the Employer's Equipment (if any) avgiiable fﬁgse of the
and Free-Issue Material Contractor in the execution of the Works in accordance wj the jlg/ arrangements

and prices stated in the Employer's Requirements. ss otherwise stated in the

Employer's Requirements:

(@) the Employer shall be responsible fQr th& Employer's Equipment, except
that

(o)  the Contractor shall be resp
whilst any of the Contractor ,;,-.- is operating it, driving it, directing it or

The appropriate quantiti e aounts due (at such stated prices) for the use of
Employer's Equipme eed or determined by the Engineer in accordance
r's Claims] and Sub-Clause 3.5 [Determinations]. The

The Emplo shal)) supply, free of charge, the "free-issue materials" (if any) in
e details stated in the Employer's Requirements. The Employer

shortage, defect or default.

After this visual inspection, the free-issue materials shall come under the care, custody
and control of the Contractor. The Contractor's obligations of inspection, care,
custody and control shall not relieve the Employer of liability for any shortage, defect
or default not apparent from a visual inspection.

~

Progfess Reports

Unless otherwise stated in the Particular Conditions, monthly progress reports shall be
prepared by the Contractor and submitted to the Engineer in six copies. The first
report shall cover the period up to the end of the first calendar month following the
Commencement Date. Reports shall be submitted monthly thereafter, each within 7
days after the last day of the period to which it relates.

Do Reporting shall continue until the Contractor has completed all work which is known

<
Sy Y té’»be outstanding at the completion date stated in the Taking-Over Certificate for the
hg WOka
Each report shall include:
I/QI a L}%Lb
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(@) charts and detailed descriptions of progress, including each stage of design,
Contractor's Documents, procurement, manufacture, delivery to Site,
construction, erection, testing, commissioning and trial operation;

(b) photographs showing the status of manufacture and of progress on the
Site;

(©) for the manufacture of each main item of Plant and Materials, the name of the
manufacturer, manufacture location, percentage progress, and the actual or
expected dates of:

i commencement of manufacture,
i Contractor's inspections,

ii tests, and

iv)  shipment and arrival at the Site;

=

(d)  the details described in Sub-Clause 6.10 [Records of Con T's personnel
and Equipment];

(e) copies of quality assurance documents, test pgsults certificates of
Materials;

® list of Variations, notices given under Sub-Cladgse 2XNEmployer's Claims] and

Chims];
us incidents and activities

(h) comparisons of actual and pl gress, with details of any events or
circumstances which may,f ' he completion in accordance with

delays. \
4.9 )

Security of the Site Unless otherwise

(@ the Cgyitrac
Site,

horis ersons shall be limited to the Contractor's Personnel and the

oyer's Personnel; and to any other personnel notified to the Contractor, by

e Employer or the Engineer, as authorised personnel of the Employer's other

ntractors on the Site.

4.23 i

\/
Contractor’s ra%vg The Contractor shall confine his operations to the Site, and to any additional areas
on Site which may be obtained by the Contractor and agreed by the Engineer as working
areas. The Contractor shall take all necessary precautions to keep Contractor's
Equipment and Contractor's Personnel within the Site and these additional areas, and
to keep them off adjacent land.

During the execution of the Works, the Contractor shall keep the Site free from all
unnecessary obstruction, and shall store or dispose of any Contractor's Equipment or
surplus materials. The Contractor shall clear away and remove from the Site any
wreckage, rubbish and Temporary Works which are no longer required.

Upon the issue of a Taking-Over Certificate, the Contractor shall clear away and

remove, from that part of the Site and Works to which the Taking-Over Certificate

?ﬁga D¢ ~refers, all Contractor's Equipment, surplus material, wreckage, rubbish and Temporary

Y "'(’#‘;\/orks. The Contractor shall leave that part of the Site and the Works in a clean and

Safe condition. However, the Contractor may retain on Site, during the Defects

Notification Period, such Goods as are required for the Contractor to fulfil obligations
runder the Contract.

AIDIC A2 19
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4.24 All fossils, coins, articles of value or antiquity, and structures and other remains or

Fossils items of geological or archaeological interest found on the Site shall be placed under
the care and authority of the Employer. The Contractor shall take reasonable
precautions to prevent Contractor's Personnel or other persons from removing or
damaging any of these findings.

The Contractor shall, upon discovery of any such finding, promptly give notice to the
Engineer, who shall issue instructions for dealing with it. If the Contractor suffers delay
and/or incurs Cost from complying with the instructions, the Contractor shall give a
further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor's Claims] to:

(@) an extension of time for any such delay, if completion is or wi layer,
under Sub-Clause 8.4 [Extension of Time for Completion], an
(b) payment of any such Cost, which shall be included in the tract Price.

After receiving this further notice, the Engineer shall procegd in nce with Sub-
Clause 3.5 [Determinations] to agree or determine the atters.
=2

Desigh %
5.1

General Design The Contractor shall carry out, onsible for, the design of the Works. Design
Obligations shall be prepared by qualifie rs Who are engineers or other professionals who
comply with the criterig{ stated in the Employer's Requirements. Unless
otherwise stated in the the Contractor shall submit to the Engineer for
consent the name rs of each proposed designer and design Subcontractor.
The Contra arr g”that he, his designers and design Subcontractors have the
experience ad oa’ bility necessary for the design. The Contractor undertakes that

the nersskall be available to attend discussions with the Engineer at all
re times, until the expiry date of the relevant Defects Notification Period.

ceiving notice under Sub-Clause 8.1 [Commencement of Works], the
#ractor shall scrutinise the Employer's Requirements (including design criteria and
calculations, if any) and the items of reference mentioned in Sub-Clause 4.7 [Setting
Qut]. Within the period stated in the Appendix to Tender, calculated from the
Commencement Date, the Contractor shall give notice to the Engineer of any error,
fault or other defect found in the Employer's Requirements or these items of reference.

After receiving this notice, the Engineer shall determine whether Clause 13 [Variations
and Adjustments] shall be applied, and shall give notice to the Contractor accordingly. If
and to the extent that (taking account of cost and time) an experienced contractor
exercising due care would have discovered the error, fault or other defect when
examining the Site and the Employer's Requirements before submitting the Tender, the
Time for Completion shall not be extended and the Contract Price shall not be adjusted.

5.2

Contractor's Documents  The Contractor's Documents shall comprise the technical documents specified in the

~<ED_DoEmployer's Requirements, documents required to satisfy all regulatory approvals, and

\\)\,? tF@ documents described in Sub-Clause 5.6 [As-Built Documents] and Sub-Clause

5.'fzIOperation and Maintenance Manuals]. Unless otherwise stated in the Employer's

Requirements, the Contractor's Documents shall be written in the language for
gommunications defined in Sub-Clause 1.4 [Law and Language].

&
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General Conditions

The Contractor shall prepare all Contractor's Documents, and shall also prepare any
other documents necessary to instruct the Contractor's Personnel. The Employer's
Personnel shall have the right to inspect the preparation of all these documents,
wherever they are being prepared.

If the Employer's Requirements describe the Contractor's Documents which are to be
submitted to the Engineer for review and/or for approval, they shall be submitted
accordingly, together with a notice as described below. In the following provisions of
this Sub-Clause, () "review period" means the period required by the Engineer for
review and (if so specified) for approval, and (i) "Contractor's Documents" exclude any
documents which are not specified as being required to be submitted fopyreview
and/or for approval.

Unless otherwise stated in the Employer's Requirements, each revie
exceed 21 days, calculated from the date on which the Engineer rec

Document and the Contractor's notice. This notice shall staté\that \\e €ontractor's
Document is considered ready, both for review (and approval, i ffiet) in accordance
with this Sub-Clause and for use. The notice shall state that the Contractor's
Document complies with the Contract, or the extent

Contractor's cost.

For each part of the Works, ansdexcept to the extent that the prior approval or consent
of the Engineer shall hay tained:

ontractor's Document which has (as specified) been

submitied for ¥e-£ngineer's approval:

tRe—nhgineer shall give notice to the Contractor that the Contractor's
Document is approved, with or without comments, or that it fails (to the
extent stated) to comply with the Contract;
execution of such part of the Works shall not commence until the
Engineer has approved the Contractor's Document; and

(iii) the Engineer shall be deemed to have approved the Contractor's
Document upon the expiry of the review periods for all the Contractor's
Documents which are relevant to the design and execution of such part,
unless the Engineer has previously notified otherwise in accordance with
sub-paragraph (i);

(b)  execution of such part of the Works shall not commence prior to the expiry of
the review periods for all the Contractor's Documents which are relevant to its
design and execution;

(c) execution of such part of the Works shall be in accordance with these reviewed
(and, if specified, approved) Contractor's Documents; and

(d) if the Contractor wishes to modify any design or document which has
previously been submitted for review (and, if specified, approval), the
Contractor shall immediately give notice to the Engineer. Thereafter, the

?ﬁga DG Contractor shall submit revised documents to the Engineer in accordance with
5% "\ the above procedure.
If the Engineer instructs that further Contractor's Documents are required, the
h, "Contractor shall prepare them promptly.
R4 AP 21



Any such approval or consent, or any review (under this Sub-Clause or otherwise),
shall not relieve the Contractor from any obligation or responsibility

5.3

Contractor's Undertaking The Contractor undertakes that the design, the Contractor's Documents, the
execution and the completed Works will be in accordance with:

(a) the Laws in the Country, and
(b)  the documents forming the Contract, as altered or modified by Variations.

5.4

Technical Standards and  The design, the Contractor's Documents, the execution and the compl rks

Regulations shall comply with the Country's technical standards, building, co
environmental Laws, Laws applicable to the product being produced i(o rks,
and other standards specified in the Employer's Requirements; ical to the
Works, or defined by the applicable Laws.

All these Laws shall, in respect of the Works and eal ection, be those prevailing
when the Works or Section are taken over by loyer under Clause 10
[Employer's Taking Over]. References in the Confffict to publshed standards shall be
understood to be references to the edition applic or/jne Base Date, unless stated
otherwise.

If changed or new applicable stang .@,.; pto force in the Country after the Base
Date, the Contractor shall give ot the Engineer and (if appropriate) submit

(b)  the proposa Dliance constitute a variation,

'h

I‘ eer sna

S tractor shall carry out the training of Employer's Personnel in the operation
m intenance of the Works to the extent specified in the Employer's

direments. If the Contract specifies training which is to be carried out before
taking-over, the Works shall not be considered to be completed for the purposes of
taking-over under Sub-Clause 10.1 [Taking Over of the Works and Sections] until this
training has been completed.

5.5 )

Training

nq
Red)

56 /7N

As- wﬁents The Contractor shall prepare, and keep up-to-date, a complete set of "as-built"
records of the execution of the Works, showing the exact as-built locations, sizes and
details of the work as executed. These records shall be kept on the Site and shall be
used exclusively for the purposes of this Sub-Clause. Two copies shall be supplied to
the Engineer prior to the commencement of the Tests on Completion.

In addition, the Contractor shall supply to the Engineer as-built drawings of the Works,
showing all Works as executed, and submit them to the Engineer for review under
Sub-Clause 5.2 [Contractor's Documents]. The Contractor shall obtain the consent of
KED Dogge Engineer as to their size, the referencing system, and other relevant details.
Y, g
Prior\to the issue of any Taking-Over Certificate, the Contractor shall supply to the
Enngeer the specified numbers and types of copies of the relevant as-built drawings,
In agcordance with the Employer's Requirements. The Works shall not be considered

) ., %L:b
22 ADIC A2

~J

>
St

)

L
=

o

-

Conditions of Contract for Plant and Design-Build



to be completed for the purposes of taking-over under Sub-Clause 10.1 [Taking Over
of the Works and Sections] until the Engineer has received these documents.

5.7

Operation and Prior to commencement of the Tests on Completion, the Contractor shall supply to

Maintenance Manuals the Engineer provisional operation and maintenance manuals in sufficient detail for the
Employer to operate, maintain, dismantle, reassemble, adjust and repair the Plant.
The Works shall not be considered to be completed for the purposes of taking-over
under Sub-Clause 10.1 [Taking Over of the Works and Sections] until the Engineer
has received final operation and maintenance manuals in such detail, and apy other
manuals specified in the Employer's Requirements for these purposes

5.8 v

Design Error If errors, omissions, ambiguities, inconsistencies, inadequacies o cts are
found in the Contractor's Documents, they and the Works sk be ted at the
Contractor's cost, notwithstanding any consent or approygl un Clause

Staif and Labour

6.1

Engagement of Except as otherwise stated in th Requirements, the Contractor shall

Staff and Labour make arrangements for the en mexRof all staff and labour, local or otherwise, and
for their payment, housing, fegdinsand fansport.

6.2

w

Rates of Wages and
Conditions of Labour

6.3

Persons in the Servi ontractor shall not recruit, or attempt to recruit, staff and labour from amongst

of Employer the Employer s Personnel.

6.4 /

Labour The Contractor shall comply with all the relevant labour Laws applicable to the
Contractor's Personnel, including Laws relating to their employment, health, safety,
welfare, immigration and emigration, and shall allow them all their legal rights.

The Contractor shall require his employees to obey all applicable Laws, including
those concerning safety at work.

6.5

Working Hours No work shall be carried out on the Site on locally recognised days of rest, or outside

the normal working hours stated in the Appendix to Tender, unless:

otherwise stated in the Contract,

the Engineer gives consent, or

the work is unavoidable, or necessary for the protection of life or property or
for the safety of the Works, in which case the Contractor shall immediately
advise the Engineer.

23
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6.6 Except as otherwise stated in the Employer's Requirements, the Contractor shall

Facilities for Staff provide and maintain all necessary accommodation and welfare facilities for the

and Labour Contractor's Personnel. The Contractor shall also provide facilities for the Employer's
Personnel as stated in the Employer's Requirements.

The Contractor shall not permit any of the Contractor's Personnel to maintain any
temporary or permanent living quarters within the structures forming parjsof the
Permanent Works.

6.7 v
Health and Safety The Contractor shall at all times take all reasonable precautions to a|n e health
and safety of the Contractor's Personnel. In collaboration W|th cal h authorities,

SICk bay and
at any accommodation for
ngements are made for
e pfevention of epidemics.

the Contractor shall ensure that medical staff, first
ambulance service are available at all times at the Site

The Contractor shall appoint an accident pr
maintaining safety and protection agaj
this responsibility, and shall have t issue instructions and take protective
measures to prevent accide Thx@ughout the execution of the Works, the
Contractor shall provide te is Yequired by this person to exercise this
responsibility and authorj

icer at the Site, responsible for
nts. This person shall be qualified for

The Contractor s the Engineer, details of any accident as soon as
practicable a j ence. The Contractor shall maintain records and make
reports con hlng aft1, safety and welfare of persons, and damage to property, as
the Englnee ay sonably require.

6.8

Contractor’s
Superintendence

T out the design and execution of the Works, and as long thereafter as is
) to fulfil the Contractor's obligations, the Contractor shall provide all

gssary superintendence to plan, arrange, direct, manage, inspect and test the

Superintendence shall be given by a sufficient number of persons having adequate
knowledge of the language for communications (defined in Sub-Clause 1.4 [Law and
Language]) and of the operations to be carried out (including the methods and
techniques required, the hazards likely to be encountered and methods of preventing
accidents), for the satisfactory and safe execution of the Works.

6.9
Contractor’s The Contractor's Personnel shall be appropriately qualified, skilled and experienced in
Personnel their respective trades or occupations. The Engineer may require the Contractor to

remove (or cause to be removed) any person employed on the Site or Works,
including the Contractor's Representative if applicable, who:

ofa) persists in any misconduct or lack of care,
5% (6}; carries out duties incompetently or negligently,
(c)/% fails to conform with any provisions of the Contract, or
(o) - persists in any conduct which is prejudicial to safety, health, or the protection
of the environment.

Sipie 492
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If appropriate, the Contractor shall then appoint (or cause to be appointed) a suitable
replacement person.

6.10
Records of Contractor's  The Contractor shall submit, to the Engineer, details showing the number of each
Personnel and class of Contractor's Personnel and of each type of Contractor's Equipment on the
Equipment Site. Details shall be submitted each calendar month, in a form approved by the
Engineer, until the Contractor has completed all work which is known to be
outstanding at the completion date stated in the Taking-Over Certificate for the Works.
6.11
Disorderly Conduct The Contractor shall at all times take all reasonable precautions to p#X¥enk any
unlawful, riotous or disorderly conduct by or amongst the Contractor's l,
to preserve peace and protection of persons and property on and n |
=
Plagt, Materials and Workmanship
71
Manner of Execution The Contractor shall carry out the manyfact of/Plant, the production and
manufacture of Materials, and all other exec € Works:
(@) in the manner (if any) specifj tract,
(b) in a proper workmanhke d csgeful manner, in accordance with recognised
good practice, an
(€ with properly eq s and non-hazardous Materials, except as
otherwise speo ntraot
7.2
Samples

anufacturer's standard samples of Materials and samples specified in the
ntract, all at the Contractor's cost, and
additional samples instructed by the Engineer as a Variation.

Each sample shall be labelled as to origin and intended use in the Works.

The Employer's Personnel shall at all reasonable times:

(a) have full access to all parts of the Site and to all places from which natural
Materials are being obtained, and

(o)  during production, manufacture and construction (at the Site and elsewhere),
be entitled to examine, inspect, measure and test the materials and
workmanship, and to check the progress of manufacture of Plant and
production and manufacture of Materials.

The Contractor shall give the Employer's Personnel full opportunity to carry out these
ctivities, including providing access, facilities, permissions and safety equipment. No
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Engineer shall then either carry out the examination, inspection, measurement or
testing without unreasonable delay, or promptly give notice to the Contractor that the
Engineer does not require to do so. If the Contractor fails to give the notice, he shall,
if and when required by the Engineer, uncover the work and thereafter reinstate and
make good, all at the Contractor's cost.

7.4

Testing This Sub-Clause shall apply to all tests specified in the Contract, other than the Tests
after Completion (if any).

specified tests efficiently. The Contractor shall agree, with the Engin
place for the specified testing of any Plant, Materials and other pa

The Engineer may, under Clause 13 [Variations and Adjusigent he location or
details of specified tests, or instruct the Contractor rry out additional tests. If
these varied or additional tests show that the teste

The Engineer shall give the Contractor an 24 hours' notice of the Engineer's
intention to attend the tests. If the Eng asWot attend at the time and place agreed,
the Contractor may proceed wit \ unless otherwise instructed by the Engineer,
and the tests shall then be deg been made in the Engineer's presence.

(@) extension of time for any such delay, if completion is or will be delayed,
r Sub-Clause 8.4 [Extension of Time for Completion], and
ayment of any such Cost plus reasonable profit, which shall be included in the
ntract Price.

er receiving this notice, the Engineer shall proceed in accordance with Sub-Clause
3.5 [Determinations] to agree or determine these matters.

The Contractor shall promptly forward to the Engineer duly certified reports of the
tests. When the specified tests have been passed, the Engineer shall endorse the
Contractor's test certificate, or issue a certificate to him, to that effect. If the Engineer
has not attended the tests, he shall be deemed to have accepted the readings as
accurate.

7.5

Rejection If, as a result of an examination, inspection, measurement or testing, any Plant,
Materials, design or workmanship is found to be defective or otherwise not in
accordance with the Contract, the Engineer may reject the Plant, Materials, design or
workmanship by giving notice to the Contractor, with reasons. The Contractor shall

~<e0_Dgothen promptly make good the defect and ensure that the rejected item complies with
r_\:}f?ﬂ e Contract.

Z
If th% Engineer requires this Plant, Materials, design or workmanship to be retested,
the tests shall be repeated under the same terms and conditions. If the rejection and

=
L=

) 2~ —~ A L'}%
26 /DIC A Conditions of Contract for Plant and Design-Build



retesting cause the Employer to incur additional costs, the Contractor shall subject to
Sub-Clause 2.5 [Employer's Claims] pay these costs to the Employer.

7.6

Remedial Work Notwithstanding any previous test or certification, the Engineer may instruct the
Contractor to:

(a) remove from the Site and replace any Plant or Materials which is not in
accordance with the Contract,

(b) remove and re-execute any other work which is not in accordance with the
Contract, and

(c) execute any work which is urgently required for the safety of rks,
whether because of an accident, unforeseeable event or othe

The Contractor shall comply with the instruction within a reasonal Ime, wilich shall
be the time (if any) specified in the instruction, or immediately}O¥ urg S specified
under sub-paragraph (c).

If the Contractor fails to comply with the instructio e loyer shall be entitled to
employ and pay other persons to carry out the ffork. Except to the extent that the
Contractor would have been entitled to paygentXor g work, the Contractor shall
subject to Sub-Clause 2.5 [Employer's Clai the Employer all costs arising

from this failure. O
7.7 2

Ownership of Plant and Each item of Plant and Mat % 1 the extent consistent with the Laws of the
Materials Country, become the ppaperty\of the Employer at whichever is the earlier of the
following times, free fra other encumbrances:

b

S~
Royalties &thewvise stated in the Employer's Requirements, the Contractor shall pay all
ies, rents and other payments for:

(@ natural Materials obtained from outside the Site, and

(b)  the disposal of material from demolitions and excavations and of other surplus
material (whether natural or man-made), except to the extent that disposal
areas within the Site are specified in the Contract.

Cofmmencement, Delays and Suspension

8.1

Commencement of Work The Engineer shall give the Contractor not less than 7 days' notice of the
Commencement Date. Unless otherwise stated in the Particular Conditions, the
Commencement Date shall be within 42 days after the Contractor receives the Letter
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8.2 The Contractor shall complete the whole of the Works, and each Section (if any),
Time for Completion within the Time for Completion for the Works or Section (as the case may be),
including:

(@ achieving the passing of the Tests on Completion, and

(b) completing all work which is stated in the Contract as being required for the
Works or Section to be considered to be completed for the purposes of4aking-
over under Sub-Clause 10.1 [Taking Over of the Works and Sectio

8.3 v

Programme The Contractor shall submit a detailed time programsmme to the Engl ithiry28 olays
after receiving the notice under Sub-Clause 8.1 [Commen 'orks]. The
Contractor shall also submit a revised programme wheneysr the S programme
is inconsistent with actual progress or with the actor's obligations. Each

programme shall include:

(@  the order in which the Contractor intends
anticipated timing of each stage
procurement, manufacture, |n
testing, commissioning and

(b)  the periods for reviews
for any other submissi
Requirements,

arry out the Works, including the
, Contractor's Documents,
livery to Site, construction, erection,

o, caloN)
v’ '
S Clause 5.2 [Contractor's Documents] and
rov s and consents specified in the Employer's

detafs showing the Contraotor's reasonable estimate of the number of
each class of Contractor's Personnel and of each type of Contractor's

Equipment, required on the Site for each major stage.

s the Engineer, within 21 days after receiving a programme, gives notice to the
ontractor stating the extent to which it does not comply with the Contract, the
Contractor shall proceed in accordance with the programme, subject to his other
obligations under the Contract. The Employer's Personnel shall be entitled to rely
upon the programme when planning their activities.

The Contractor shall promptly give notice to the Engineer of specific probable future
events or circumstances which may adversely affect the work, increase the Contract
Price or delay the execution of the Works. The Engineer may require the Contractor
to submit an estimate of the anticipated effect of the future event or circumstances,
and/or a proposal under Sub-Clause 13.3 [Variation Procedure].

If, at any time, the Engineer gives notice to the Contractor that a programme fails (to
the extent stated) to comply with the Contract or to be consistent with actual progress
and the Contractor's stated intentions, the Contractor shall submit a revised
;programme to the Engineer in accordance with this Sub-Clause

A 5 2
Extension of Timefor The Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor's Claims] to
Completion an extension of the Time for Completion if and to the extent that completion for the

@
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purposes of Sub-Clause 10.1 [Taking Over of the Works and Sections] is or will be
delayed by any of the following causes:

(@ a Variation (unless an adjustment to the Time for Completion has been agreed
under Sub-Clause 13.3 [Variation Procedure]),

(b) a cause of delay giving an entitlement to extension of time under a Sub-Clause
of these Conditions,

(c) exceptionally adverse climatic conditions,

(d) Unforeseeable shortages in the availability of personnel or Goods caused by
epidemic or governmental actions, or

(e) any delay, impediment or prevention caused by or attributable 40 the
Employer, the Employer's Personnel, or the Employer's other congzCtoss on
the Site.

If the Contractor considers himself to be entitled to an extensi the/Aime for
Completion, the Contractor shall give notice to the Engineer irdgccorsgnce with Sub-
Clause 20.1 [Contractor's Claims]. When determining e ex iof¥ of time under
Sub-Clause 20.1, the Engineer shall review previ determinations and may

8.5 | - U
Delays Caused by If the following conditions apply, namely:
Authorities
(@  the Contractor has diligentl @ procedures laid down by the relevant
legally constituted public ggthomiigs in the Country,
(b)  these authorities dela pt the Contractor's work, and
(©) the delay or disrupti reseeable,
8.6

Rate of Progress

ogress has fallen (or will fall) behind the current programme under Sub-Clause
8.3 [Programmel],

other than as a result of a cause listed in Sub-Clause 8.4 [Extension of Time for
Completion], then the Engineer may instruct the Contractor to submit, under Sub-
Clause 8.3 [Programme], a revised programme and supporting report describing the
revised methods which the Contractor proposes to adopt in order to expedite
progress and complete within the Time for Completion.

Unless the Engineer notifies otherwise, the Contractor shall adopt these revised
methods, which may require increases in the working hours and/or in the numbers of
Contractor's Personnel and/or Goods, at the risk and cost of the Contractor. If these
revised methods cause the Employer to incur additional costs, the Contractor shall
subject to Sub-Clause 2.5 [Employer's Claims] pay these costs to the Employer, in
addition to delay damages (if any) under Sub-Clause 8.7 below.

8.7

Delay Damage

€D _Dox
:}’?ﬁ {'(’Ef;,the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the
Cohtractor shall subject to Sub-Clause 2.5 [Employer's Claims] pay delay damages to
the/ Employer for this default. These delay damages shall be the sum stated in the
"Appendix to Tender, which shall be paid for every day which shall elapse between the

) C %Lb
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relevant Time for Completion and the date stated in the Taking-Over Certificate.
However, the total amount due under this Sub-Clause shall not exceed the maximum
amount of delay damages (if any) stated in the Appendix to Tender.

These delay damages shall be the only damages due from the Contractor for such
default, other than in the event of termination under Sub-Clause 15.2 [Termination by
Employer] prior to completion of the Works. These damages shall not relieve the
Contractor from his obligation to complete the Works, or from any other duties,
obligations or responsibilities which he may have under the Contract.

8.8
Suspension of Work The Engineer may at any time instruct the Contractor to suspend p

part or all of the Works. During such suspension, the Contractor

store and secure such part or the Works against any deteri

damage
The Engineer may also notify the cause for the suspensi he extent that
the cause is notified and is the responsibility of the tractor the following Sub-

Clauses 8.9, 8.10 and 8.11 shall not apply.

8.9 n
V
g complying with the Engineer's

Consequences of If the Contractor suffers delay and/or incurs

Suspension instructions under Sub-Clause 8.8
work, the Contractor shall give no 0-6
Sub-Clause 20.1 [Contractor's ZKim

(@ an extension of tj fi ny Buch delay, if completion is or will be delayed,
under Sub-Clal sion of Time for Completion], and
(b) payment of st, which shall be included in the Contract Price.

After receivi the Engineer shall proceed in accordance with Sub-Clause

0 agree or determine these matters.

8.10

Payment f t and The Contractor shall be entitled to payment of the value (as at the date of suspension)
f of Plant and/or Materials which have not been delivered to Site, if:

(@ the work on Plant or delivery of Plant and/or Materials has been suspended for
more than 28 days, and

(b)  the Contractor has marked the Plant and/or Materials as the Employer's
property in accordance with the Engineer's instructions.

8.11

Prolonged Suspension If the suspension under Sub-Clause 8.8 [Suspension of Work] has continued for
more than 84 days, the Contractor may request the Engineer's permission to
proceed. If the Engineer does not give permission within 28 days after being
Dorequested to do so, the Contractor may, by giving notice to the Engineer, treat the
Sy sﬁspensmn as an omission under Clause 13 [Variations and Adjustments] of the
if aﬁez;ted part of the Works. If the suspension affects the whole of the Works, the
- Contractor may give notice of termination under Sub-Clause 16.2 [Termination by
Contractor].

Sipie 492
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8.12 After the permission or instruction to proceed is given, the Contractor and the

Resumption of Work Engineer shall jointly examine the Works and the Plant and Materials affected by the
suspension. The Contractor shall make good any deterioration or defect in or loss of
the Works or Plant or Materials, which has occurred during the suspension.

Tesis/on Completion

9.1

Contractor's Obligations  The Contractor shall carry out the Tests on Completion in accordance with thi
and Sub-Clause 7.4 [Testing], after providing the documents in accordanc
Clause 5.6 [As-Built Documents] and Sub-Clause 5.7 [Operation an
Manuals].

The Contractor shall give to the Engineer not less than 21 days{rotice) e date after
which the Contractor will be ready to carry out each ojsthe n Completion.
Unless otherwise agreed, Tests on Completion shall be ied out within 14 days after
this date, on such day or days as the Engineer shglgstr

Unless otherwise stated in the Particular Conditio
carried out in the following sequence:

the/Jests on Completion shall be

safely undertake the
(b) commissioning te all include the specified operational tests to
demonstrate th ks or Section can be operated safely and as
specified, u Jyable operating conditions; and
(c)  trial op

reliably/and in&sedrdance with the Contract.

Q Trial operation shall not constitute a taking-over under Clause 10 [Employer's Taking
Over]. Unless otherwise stated in the Particular Conditions, any product produced by

the Works during trial operation shall be the property of the Employer.

In considering the results of the Tests on Completion, the Engineer shall make
allowances for the effect of any use of the Works by the Employer on the performance
or other characteristics of the Works. As soon as the Works, or a Section, have
passed each of the Tests on Completion described in sub-paragraph (a), (b) or (c), the
Contractor shall submit a certified report of the results of these Tests to the Engineer.

9.2

Delayed Tests If the Tests on Completion are being unduly delayed by the Employer, Sub-Clause 7.4
[Testing] (fifth paragraph) and/or Sub-Clause 10.3 [Interference with Tests on

<t0_Dg~xCompletion] shall be applicable.
\\?« "'(//,-

~J Z

l@’]e Tests on Completion are being unduly delayed by the Contractor, the Engineer
may by notice require the Contractor to carry out the Tests within 21 days after
‘regeiving the notice. The Contractor shall carry out the Tests on such day or days
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within that period as the Contractor may fix and of which he shall give notice to the
Engineer.

If the Contractor fails to carry out the Tests on Completion within the period of 21
days, the Employer's Personnel may proceed with the Tests at the risk and cost of the
Contractor. The Tests on Completion shall then be deemed to have been carried out
in the presence of the Contractor and the results of the Tests shall be accepted as
accurate.

9.3

Retesting If the Works, or a Section, fail to pass the Tests on Completion, Sub-Clayse 7.5
[Rejection] shall apply, and the Engineer or the Contractor may require the fzfléd kests,
and Tests on Completion on any related work, to be repeated under t tepPrs
and conditions.

9.4 N =

Failure to Pass Tests on  If the Works, or a Section, fail to pass the Tests on Com tio@)&d under Sub-

Completion

o
~J

AY
Ly
lin

=
L=

Clause 9.3 [Retesting], the Engineer shall be entitled t

(a) order further repetition of Tests on Complgffon under Sub-Clause 9.3;

(b) if the failure deprives the Employer of suRstansigdlly the whole benefit of the
Works or Section, reject the Works o iQIT(as the case may be), in which
€ remedies as are provided in sub-
[xe to Remedy Defects]; or

(@) i e Employer so requests.

Contractor shall then proceed in accordance
Contract, and the Contract Price shall be reduced

In the event of sub-par:
with all other obligation

by such amount ag propriate to cover the reduced value to the Employer
as a result of thi nless the relevant reduction for this failure is stated (or its
method of defined) in the Contract, the Employer may require the
reduction to\Og (i) Agreed by both Parties (in full satisfaction of this failure only) and
paid ing-Over Certificate is issued, or (i) determined and paid under
S 2.5 [Employer's Claims] and Sub-Clause 3.5 [Determinations].
N
aking Over

Except as stated in Sub-Clause 9.4 [Failure to Pass Tests on Completion], the Works
shall be taken over by the Employer when (i) the Works have been completed in
accordance with the Contract, including the matters described in Sub-Clause 8.2
[Time for Completion] and except as allowed in sub-paragraph (a) below, and (i) a
Taking-Over Certificate for the Works has been issued, or is deemed to have been
issued in accordance with this Sub-Clause.

The Contractor may apply by notice to the Engineer for a Taking-Over Certificate not
earlier than 14 days before the Works will, in the Contractor's opinion, be complete
and ready for taking over. If the Works are divided into Sections, the Contractor may
similarly apply for a Taking-Over Certificate for each Section.

[ALEI%
The Engineer shall, within 28 days after receiving the Contractor's application:

Zz
(a) - issue the Taking-Over Certificate to the Contractor, stating the date on which
the Works or Section were completed in accordance with the Contract, except

EI,-{" — L.}%
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for any minor outstanding work and defects which will not substantially affect
the use of the Works or Section for their intended purpose (either until or whilst
this work is completed and these defects are remedied); or

(b) reject the application, giving reasons and specifying the work required to be
done by the Contractor to enable the Taking-Over Certificate to be issued. The
Contractor shall then complete this work before issuing a further notice under
this Sub-Clause.

If the Engineer fails either to issue the Taking-Over Certificate or to reject the
Contractor’s application with the period of 28 days, and if the Works or Section (as
the case may be) are substantially in accordance with the Contract, the Aaking-

Over Certificate shall be deemed to have been issued on the last Obsthat
period. @\
10.2 A )
Taking Over The Engineer may, at the sole discretion of the Employe\issu cW’jﬁng—Over
of Parts of the Works Certificate for any part of the Permanent Works.

The Employer shall not use any part of the W
measure which is either specified in the Contragifor a
and until the Engineer has issued a Taking;Qve
if the Employer does use any part of the

is issued:

(oNer than as a temporary
ed’by both Parties) unless
ate for this part. However,

date on which it is us
(b)  the Contractor sh toNe liable for the care of such part as from this
Il pass to the Employer, and

ontractor, the Engineer shall issue a Taking-Over

After the Engieer Jas issued a Taking-Over Certificate for a part of the Works, the
Contgeriqr sh e given the earliest opportunity to take such steps as may be
0 carry out any outstanding Tests on Completion. The Contractor shall

If the Contractor incurs Cost as a result of the Employer taking over and/or using a
part of the Works, other than such use as is specified in the Contract or agreed by the
Contractor, the Contractor shall () give notice to the Engineer and (i) be entitled
subject to Sub-Clause 20.1 [Contractor's Claims] to payment of any such Cost plus
reasonable profit, which shall be included in the Contract Price. After receiving this
notice, the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine this Cost and profit.

If a Taking-Over Certificate has been issued for a part of the Works (other than a

Section), the delay damages thereafter for completion of the remainder of the Works

shall be reduced. Similarly, the delay damages for the remainder of the Section (if any)

in which this part is included shall also be reduced. For any period of delay after the

date stated in this Taking-Over Certificate, the proportional reduction in these delay

damages shall be calculated as the proportion which the value of the part so certified

?ﬁga D¢ ~bears to the value of the Works or Section (as the case may be) as a whole. The

5 "'(Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree

oz tetermine these proportions. The provisions of this paragraph shall only apply to

the/daily rate of delay damages under Sub-Clause 8.7 [Delay Damages], and shall not
raffect the maximum amount of these damages.
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10.3 If the Contractor is prevented, for more than 14 days, from carrying out the Tests on

Interference with Tests Completion by a cause for which the Employer is responsible, the Employer shall be

on Completion deemed to have taken over the Works or Section (as the case may be) on the date
when the Tests on Completion would otherwise have been completed.

The Engineer shall then issue a Taking-Over Certificate accordingly, and the
Contractor shall carry out the Tests on Completion as soon as practicable, before the
expiry date of the Defects Notification Period. The Engineer shall require the Tests on
Compiletion to be carried out by giving 14 days' notice and in accordance with the
relevant provisions of the Contract.

If the Contractor suffers delay and/or incurs Cost as a result of this delay
out the Tests on Completion, the Contractor shall give notice to the Engi
be entitled subject to Sub-Clause 20.1 [Contractor's Claims] to:

(@ an extension of time for any such delay, if completio
under Sub-Clause 8.4 [Extension of Time for Compistion

(b) payment of any such Cost plus reasonable profi ich shall
Contract Price.

After receiving this notice, the Engineer shall grocged in/dccordance with Sub-Clause

3.5 [Determinations] to agree or determine t rs.
10.4 @ D
Surfaces Requiring Except as otherwise stated in kﬁ@emﬁcaﬁe, a certificate for a Section or
Reinstatement part of the Works shall not ed 10 certify completion of any ground or other

surfaces requiring reinst

11.1

Completion of
Outstanding Work and
Remedying Defects

(@ complete any work which is outstanding on the date stated in a Taking-Over
Certificate, within such reasonable time as is instructed by the Engineer,
and

(b) execute all work required to remedy defects or damage, as may be notified by
(or on behalf of) the Employer on or before the expiry date of the Defects
Notification Period for the Works or Section (as the case may be).

If a defect appears or damage occurs, the Contractor shall be notified accordingly, by
(or on behalf of) the Employer.

11.2
Cost of Remedying All work referred to in sub-paragraph (b) of Sub-Clause 11.1 [Completion of
Defects Outstanding Work and Remedying Defects] shall be executed at the risk and cost of
he Contractor, if and to the extent that the work is attributable to:
the design of the Works, other than a part of the design for which the Employer
is responsible (if any),
Plant, Materials or workmanship not being in accordance with the Contract,
34 Conditions of Contract for Plant and Design-Build




(c) improper operation or maintenance which was attributable to matters for which
the Contractor is responsible (under Sub-Clauses 5.5 to 5.7 or otherwise), or
(d)  failure by the Contractor to comply with any other obligation.

If and to the extent that such work is attributable to any other cause, the Contractor
shall be notified promptly by (or on behalf of) the Employer, and Sub-Clause 13.3
[Variation Procedure] shall apply.

11.3
Extension of Defects The Employer shall be entitled subject to Sub-Clause 2.5 [Employer's Claims] to an
Notification Period extension of the Defects Notification Period for the Works or a Section if angyto the

extent that the Works, Section or a major item of Plant (as the case may b fter
taking over) cannot be used for the purposes for which they are inten
of a defect or damage. However, a Defects Notification Period shall
by more than two years.

If delivery and/or erection of Plant and/or Materials was sugpen er Sub-Clause
8.8 [Suspension of Work] or Sub-Clause 16.1 [Contr: 's Entitlement to Suspend
Work], the Contractor's obligations under this Clau hal™MXt apply to any defects or
damage occurring more than two years after th¢Defe tification Period for the
Plant and/or Materials would otherwise have.expkad.

11.4 m

Vv,
Failure to Remedy If the Contractor fails to remedy an e@ @mage within a reasonable time, a date
Defects may be fixed by (or on behalf gf0e oner, on or by which the defect or damage
is to be remedied. The Contgggtorngkall b€ given reasonable notice of this date.

If the Contractor fails_tQ
remedial work wa
11.2 [Cost of

e defect or damage by this notified date and this
uted at the cost of the Contractor under Sub-Clause
efects], the Employer may (at his option):

(a) carry N\t thg Jwork himself or by others, in a reasonable manner and at the
trac cost, but the Contractor shall have no responsibility for this work;
he Contractor shall subject to Sub-Clause 2.5 [Employer's Claims] pay to
e Employer the costs reasonably incurred by the Employer in remedying the
fect or damage;

require the Engineer to agree or determine a reasonable reduction in the

Contract Price in accordance with Sub-Clause 3.5 [Determinations]; or
(©) if the defect or damage deprives the Employer of substantially the whole benefit
of the Works or any major part of the Works, terminate the Contract as a whole,
or in respect of such major part which cannot be put to the intended use.
Without prejudice to any other rights, under the Contract or otherwise, the
Employer shall then be entitled to recover all sums paid for the Works or for
such part (as the case may be), plus financing costs and the cost of dismantling
the same, clearing the Site and returning Plant and Materials to the Contractor.

11.5
Removal of Defective If the defect or damage cannot be remedied expeditiously on the Site and the
Work Employer gives consent, the Contractor may remove from the Site for the purposes
of repair such items of Plant as are defective or damaged. This consent may require
the Contractor to increase the amount of the Performance Security by the full
\?ﬁga D3 O(/replaoement cost of these items, or to provide other appropriate security.
i) Z
11.6 g 5
Further Tests If the work of remedying of any defect or damage may affect the performance of the
h, "Works, the Engineer may require the repetition of any of the tests described in the
General Conditions Uﬂmro A"L}%Lb 35



Contract, including Tests on Completion and/or Tests after Completion. The
requirement shall be made by notice within 28 days after the defect or damage is
remedied.

These tests shall be carried out in accordance with the terms applicable to the
previous tests, except that they shall be carried out at the risk and cost of the Party
liable, under Sub-Clause 11.2 [Cost of Remedying Defects], for the cost of the
remedial work.

11.7
Right of Access

11.8

Until the Performance Certificate has been issued, the Contractor shall have right
of access to all parts of the Works and to records of the operation and pg@lrmmnce
of the Works, except as may be inconsistent with the Employer's reasprgiiQ@ecusity

restrictions.

Contractor to Search

<

The Contractor shall, if required by the Engineer, search fgr the of any defect,
under the direction of the Engineer. Unless the defect | be remedied at the cost of
the Contractor under Sub-Clause 11.2 [Cost of Rg i efects], the Cost of the
search plus reasonable profit shall be agreed (@r determiMed by the Engineer in

accordance with Sub-Clause 3.5 [Determjgati shall be included in the

11.9

Performance Certificate

Contract Price.

a)

S\~
Performance of the Contractorg<oblid&jons shall not be considered to have been
completed until the Engineer iaQxyed the Performance Certificate to the Contractor,

The Engineer shall rformance Certificate within 28 days after the latest of
the expiry datgs O
Contractor .o edll the Contractor's Documents and completed and tested all
the Works, iN§ludi remedymg any defects. A copy of the Performance Certificate
e Employer.

Performance Certificate shall be deemed to constitute acceptance of the

11.10

\

\/
Unfulfilled Obli onx After the Performance Certificate has been issued, each Party shall remain liable for

the fulflment of any obligation which remains unperformed at that time. For the
purposes of determining the nature and extent of unperformed obligations, the
Contract shall be deemed to remain in force.

ran e of Site

Upon receiving the Performance Certificate, the Contractor shall remove any
remaining Contractor's Equipment, surplus material, wreckage, rubbish and
Temporary Works from the Site.

If all these items have not been removed within 28 days after the Employer receives a
copy of the Performance Certificate, the Employer may sell or otherwise dispose of
any remaining items. The Employer shall be entitled to be paid the costs incurred in
Io) ,Q(onneo‘uon with, or attributable to, such sale or disposal and restoring the Site.
/

Anyzbalance of the moneys from the sale shall be paid to the Contractor. If these
moneys are less than the Employer's costs, the Contractor shall pay the outstanding
Palance to the Employer.

r’ ~ 4 0 2
36 DIC Conditions of Contract for Plant and Design-Build



Testlafter Completion

121
Procedure for Tests If Tests after Completion are specified in the Contract, this Clause shall apply. Unless
after Completion otherwise stated in the Particular Conditions, the Employer shall:

(@) provide all electricity, equipment, fuel, instruments, labour, materials, and
suitably qualified and experienced staff, as are necessary to carry out the Tests
after Completion efficiently, and

(o)  carry out the Tests after Completion in accordance with the manu upplied
by the Contractor under Sub-Clause 5.7 [Operation and Mainter) nyks]
and such guidance as the Contractor may be required to give di{i rse
of these Tests; and in the presence of such Contractor's sonnelas either
Party may reasonably request.

The Tests after Completion shall be carried out as so S is reasonably practicable
after the Works or Section have been taken over b EnPloyer. The Employer shall
give to the Contractor 21 days' notice of thg(date afte” which the Tests after
Completion will be carried out. Unless otherwise Ryreed/ these Tests shall be carried
out within 14 days after this date, on the da etermined by the Employer.

accurate.

The results of the
Parties. Appro
of the Worky/,

12.2

Delayed Tests If t ctor incurs Cost as a result of any unreasonable delay by the Employer to

s affer Completion, the Contractor shall (i) give notice to the Engineer and (ii)
tited subject to Sub-Clause 20.1 [Contractor's Claims] to payment of any such
plus reasonable profit, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause
3.5 [Determinations] to agree or determine this Cost and profit.

If, for reasons not attributable to the Contractor, a Test after Completion on the Works
or any Section cannot be completed during the Defects Notification Period (or any
other period agreed upon by both Parties), then the Works or Section shall be deemed
to have passed this Test after Completion.

12.3

Retesting If the Works, or a Section, fail to pass the Tests after Completion:

(@ sub-paragraph (b) of Sub-Clause 11.1 [Completion of Outstanding Work and
Remedying Defects] shall apply, and
?ﬁga Do) either Party may then require the failed Tests, and the Tests after Completion on
< g

&) N any related work, to be repeated under the same terms and conditions.

i

=,
Z

If gnd to the extent that this failure and retesting are attributable to any of the matters
Yisted in sub-paragraphs (a) to (d) of Sub-Clause 11.2 [Cost of Remedying Defects]
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and cause the Employer to incur additional costs, the Contractor shall subject to Sub-
Clause 2.5 [Employer's Claims] pay these costs to the Employer.

12.4

Failure to Pass Tests If the following conditions apply, namely:
after Completion
(@ the Works, or a Section, fail to pass any or all of the Tests after Completion,
(b)  the relevant sum payable as non-performance damages for this failure is stated
(or its method of calculation is defined) in the Contract, and
(c) the Contractor pays this relevant sum to the Employer during the Defects
Notification Period,

then the Works or Section shall be deemed to have passed thg r
Completion.

If the Works, or a Section, fail to pass a Test after Completidq andh\YheContractor
proposes to make adjustments or modifications to the rks Section, the
Contractor may be instructed by (or on behalf of) the oyer that right of access to
the Works or Section cannot be given until a time is venient to the Employer.
The Contractor shall then remain liable to carry the gdjustments or modifications
and to satisfy this Test, within a reasonable periodf reggiving notice by (or on behalf

of) the Employer of the time that is conv e Employer. However, if the
Contractor does not receive this notic \ e relevant Defects Notification Period,
the Contractor shall be relieved o ' n and the Works or Section (as the

case may be) shall be deemed ave\fassed this Test after Completion.

If the Contractor incurs itiodal CO3t as a result of any unreasonable delay by the
Employer in permitting. a the Works or Plant by the Contractor, either to
investigate the caugg 3 TYure to pass a Test after Completion or to carry out any
adjustments orm o&@.

(i) be entitle bje e”Sub-Clause 20.1 [Contractor's Claims] to payment of any
such Cost ph ’nable profit, which shall be included in the Contract Price.

Vapiatisghis and Adjustments

13.1
Right g Variations may be initiated by the Engineer at any time prior to issuing the Taking-Over
Certificate for the Works, either by an instruction or by a request for the Contractor to
submit a proposal. A Variation shall not comprise the omission of any work which is

to be carried out by others.

The Contractor shall execute and be bound by each Variation, unless the Contractor
promptly gives notice to the Engineer stating (with supporting particulars) that (i) the
Contractor cannot readily obtain the Goods required for the Variation, (i) it will reduce
the safety or suitability of the Works, or (i) it will have an adverse impact on the
achievement of the Schedule of Guarantees. Upon receiving this notice, the Engineer

£0_Dgshall cancel, confirm or vary the instruction.

o
& (//{

~J
13.2 fy 3
Value Engineering The Contractor may, at any time, submit to the Engineer a written proposal which (in
the Contractor's opinion) will, if adopted, (i) accelerate completion, (i) reduce the cost
(&)= -2
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to the Employer of executing, maintaining or operating the Works, (i) improve the
efficiency or value to the Employer of the completed Works, or (iv) otherwise be of
benefit to the Employer.

The proposal shall be prepared at the cost of the Contractor and shall include the
items listed in Sub-Clause 13.3 [Variation Procedure].

13.3
Variation Procedure If the Engineer requests a proposal, prior to instructing a Variation, the Contractor shall
respond in writing as soon as practicable, either by giving reasons why he cannot
comply (if this is the case) or by submitting:
(@) a description of the proposed design and/or work to be pe
programme for its execution,
(b)  the Contractor's proposal for any necessary modifications
according to Sub-Clause 8.3 [Programme] and to the Tikse for
(©) the Contractor's proposal for adjustment to the Cgntract
The Engineer shall, as soon as practicable after receiying h proposal (under Sub-
Clause 13.2 [Value Engineering] or otherwise), regpond with approval, disapproval or
comments. The Contractor shall not delay any wil whilst awaiting a response.
R nsigquwements for the recording of Costs,
tract®r, who shall acknowledge receipt.
the Engineer shall proceed in accordance
] to agree or determine adjustments to the
of Payments. These adjustments shall include
e account of the Contractor's submissions under Sub-
ring] if applicable.
13.4

tract ides for payment of the Contract Price in more than one currency,
ver an adjustment is agreed, approved or determined as stated above, the

eAZost of the varied work, and to the proportions of various currencies specified for
payment of the Contract Price.
13.5 L
‘SN

Each Provisional Sum shall only be used, in whole or in part, in accordance with the
Engineer's instructions, and the Contract Price shall be adjusted accordingly. The total
sum paid to the Contractor shall include only such amounts, for the work, supplies or
services to which the Provisional Sum relates, as the Engineer shall have instructed.
For each Provisional Sum, the Engineer may instruct:

Payment in Applicable
Currencies

Provisi

(@) work to be executed (including Plant, Materials or services to be supplied) by the
Contractor and valued under Sub-Clause 13.3 [Variation Procedure]; and/or

(b) Plant, Materials or services to be purchased by the Contractor, for which there
shall be included in the Contract Price:

?ﬁga DG 0] the actual amounts paid (or due to be paid) by the Contractor, and
r_;:}f '(i/f;:\ (i) a sum for overhead charges and profit, calculated as a percentage of
g 5 these actual amounts by applying the relevant percentage rate (if any)

stated in the appropriate Schedule. If there is no such rate, the
percentage rate stated in the Appendix to Tender shall be applied.

L R c %Lb
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The Contractor shall, when required by the Engineer, produce quotations, invoices,
vouchers and accounts or receipts in substantiation.

13.6

Daywork For work of a minor or incidental nature, the Engineer may instruct that a Variation shall
be executed on a daywork basis. The work shall then be valued in accordance with the
daywork schedule included in the Contract, and the following procedure shall apply. If
a daywork schedule is not included in the Contract, this Sub-Clause shall not apply.

Before ordering Goods for the work, the Contractor shall submit quotations to the
Engineer. When applying for payment, the Contractor shall submit invoices, vgyichers
and accounts or receipts for any Goods.

Except for any items for which the daywork schedule specifies tha not
due, the Contractor shall deliver each day to the Engineer accix{eStaigrments in
duplicate which shall include the following details of the resouges u executing
the previous day's work:

(@ the names, occupations and time of Contra S onnel,
(b)  the identification, type and time of Contfdctor's,Eqtiipment and Temporary
Works, and

(c)  the quantities and types of Plant and
Wen ag

One copy of each statement will, if reed, be signed by the Engineer
and returned to the Contractor, Y& COx#

sed.

\(actor shall then submit priced statements of
these resources to the Engi
Sub-Clause 14.3 [Applicati

13.7 S\

N>

hall adjusted to take account of any increase or decrease in
ge in the Laws of the Country (including the introduction of

Adjustments for The Contract P
Changes in Legislation

Base Date, the Contractor shall give notice to the Engineer and shall be entitled
subject to Sub-Clause 20.1 [Contractor's Claims] to:

(@ an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and
(b) payment of any such Cost, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause
3.5 [Determinations] to agree or determine these matters.

13.8
Adjustments for In this Sub-Clause, "table of adjustment data" means the completed table of
Changes in Cost adjustment data included in the Appendix to Tender. If there is no such table of
adjustment data, this Sub-Clause shall not apply.
REDD00
Y lf%jnis Sub-Clause applies, the amounts payable to the Contractor shall be adjusted
E for'rises or falls in the cost of labour, Goods and other inputs to the Works, by the

adddftion or deduction of the amounts determined by the formulae prescribed in this
SubfClause. To the extent that full compensation for any rise or fall in Costs is not

) - %L:b
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covered by the provisions of this or other Clauses, the Accepted Contract Amount
shall be deemed to have included amounts to cover the contingency of other rises and
falls in costs.

The adjustment to be applied to the amount otherwise payable to the Contractor, as
valued in accordance with the appropriate Schedule and certified in Payment
Certificates, shall be determined from formulae for each of the currencies in which the
Contract Price is payable. No adjustment is to be applied to work valued on the basis
of Cost or current prices. The formulae shall be of the following general type:

Pn=a+bln 4+ ¢cEn 4 dMn 4 ...
Lo Eo Mo

where:

ct’value
od being

"Pn" is the adjustment multiplier to be applied to the estimate
in the relevant currency of the work carried out in perio
a month unless otherwise stated in the Appendix to Ten

"a" is a fixed coefficient, stated in the relev {able of adjustment data,
representing the non-adjustable portion in coatgact ayments;

"b", "c", "d", ... are coefficients representifly the Estimated proportion of each
cost element related to the executio t s, as stated in the relevant
table of adjustment data; such i t elements may be indicative of

resources such as labour, equk materials;

“n", expressed in the «
to the relevant tab,

cy of payment, each of which is applicable
ment on the date 49 days prior to the last day

of the period (ta articular Payment Certificate relates); and
“Lo", "E0", are the base cost indices or reference prices, expressed
in the Ncy of payment, each of which is applicable to the relevant

tabuldted cogy element on the Base Date.

indic r reference prices stated in the table of adjustment data shall be
ir source is in doubt, it shall be determined by the Engineer. For this

rth and fifth columns respectively of the table) for the purposes of clarification
source; although these dates (and thus these values) may not correspond to
the base cost indices.

In cases where the "currency of index" (stated in the table) is not the relevant currency
of payment, each index shall be converted into the relevant currency of payment at
the selling rate, established by the central bank of the Country, of this relevant
currency on the above date for which the index is required to be applicable.

Until such time as each current cost index is available, the Engineer shall determine a
provisional index for the issue of Interim Payment Certificates. When a current cost
index is available, the adjustment shall be recalculated accordingly.

If the Contractor fails to complete the Works within the Time for Completion,

adjustment of prices thereafter shall be made using either () each index or price

applicable on the date 49 days prior to the expiry of the Time for Completion of the
\?“XED DQO)/Vorks, or (ii) the current index or price: whichever is more favourable to the Employer.
h -

¢
)

T%e weightings (coefficients) for each of the factors of cost stated in the table(s) of
ddjustment data shall only be adjusted if they have been rendered unreasonable,
runbalanced or inapplicable, as a result of Variations.

: 3
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ContraetiPrice and Payment

141
The Contract Price Unless otherwise stated in the Particular Conditions:

(a) the Contract Price shall be the lump sum Accepted Contract Amount and be
subject to adjustments in accordance with the Contract;

(o)  the Contractor shall pay all taxes, duties and fees required to be paid by him
under the Contract, and the Contract Price shall not be adjusted fopyany of
these costs, except as stated in Sub-Clause 13.7 [Adjustments for @ganges in
Legislation;

(©) any guantities which may be set out in a Schedule are estimat te#’and
are not to be taken as the actual and correct quantities of t rks¢hich the
Contractor is required to execute; and

(d) any quantities or price data which may be set out jg a S shall be used
for the purposes stated in the Schedule and be inapplicable for other
purposes.

However, if any part of the Works is to be pajd acksding/to quantity supplied or work

done, the provisions for measurement an on shall be as stated in the

Particular Conditions. The Contract Ppigadsh e determined accordingly, subject to

adjustments in accordance Wi% &c

14.2 N >
Advance Payment The Employer shall mgake ad¥nce payment, as an interest-free loan for
mobilisation and design ontractor submits a guarantee in accordance with

this Sub-Clause. T 2

e .*‘ nce payment, the number and timing of instalments (if
more than ong \ applicable currencies and proportions, shall be as stated in

Unle dun € Employer receives this guarantee, or if the total advance payment
is in the Appendix to Tender, this Sub-Clause shall not apply.

ertificates]) and after the Employer receives (i) the Performance Security in accordance
with Sub-Clause 4.2 [Performance Security] and (i) a guarantee in amounts and
currencies equal to the advance payment. This guarantee shall be issued by an entity
and from within a country (or other jurisdiction) approved by the Employer, and shall
be in the form annexed to the Particular Conditions or in another form approved by
the Employer.

The Contractor shall ensure that the guarantee is valid and enforceable until the
advance payment has been repaid, but its amount may be progressively reduced by
the amount repaid by the Contractor as indicated in the Payment Certificates. If the
terms of the guarantee specify its expiry date, and the advance payment has not been
repaid by the date 28 days prior to the expiry date, the Contractor shall extend the
validity of the guarantee until the advance payment has been repaid.

£0 Do the advance payment shall be repaid through percentage deductions in Payment
"('fgf\tificates. Unless other percentages are stated in the Appendix to Tender:
<)
(@) - deductions shall commence in the Payment Certificate in which the total of all
certified interim payments (excluding the advance payment and deductions and

<
?,
5%

1
v

"y
W

Ly
o

=
L=

EI,-{" — L.}%
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repayments of retention) exceeds ten per cent (10%) of the Accepted Contract
Amount less Provisional Sums; and

(b) deductions shall be made at the amortisation rate of one quarter (25%) of the
amount of each Payment Certificate (excluding the advance payment and
deductions and repayments of retention) in the currencies and proportions of the
advance payment, until such time as the advance payment has been repaid.

If the advance payment has not been repaid prior to the issue of the Taking-Over
Certificate for the Works or prior to termination under Clause 15 [Termination by
Employer], Clause 16 [Suspension and Termination by Contractor] or Clause 19 [Force
Majeure] (as the case may be), the whole of the balances then
outstanding shall immediately become due and payable by the Contragfer 3o the

Employer. @\

14.3

Application for Interim
Payment Certificates

14.

A )
The Contractor shall submit a Statement in six copies to the inee Wﬁ%e end of
the period of payment stated in the Contract (if not stgked, end of each
month), in a form approved by the Engineer, showing 8etail the amounts to which
the Contractor considers himself to be entitled, to er supporting documents
which shall include the relevant report on progr¢gs in accordance with Sub-Clause
4.21 [Progress Reports].

The Statement shall include the fg g\tems, as applicable, which shall be
expressed in the various currenci } he Contract Price is payable, in the

sequence listed:

lueMdf the Works executed and the Contractor's
the end of the month (including Variations but
d in sub-paragraphs (b) to (g) below);

(@ the estimated copirac
Documents pradu

d Sub-Clause 13.8 [Adjustments for Changes in Cost];
to be deducted for retention, calculated by applying the
ntage of retention stated in the Appendix to Tender to the total of the

Retention Money (if any) stated in the Appendix to Tender;

@ bove amounts, until the amount so retained by the Employer reaches the limit

any amounts to be added and deducted for the advance payment and
repayments in accordance with Sub-Clause 14.2 [Advance Payment];

(e) any amounts to be added and deducted for Plant and Materials in accordance
with Sub-Clause 14.5 [Plant and Materials intended for the Works];

® any other additions or deductions which may have become due under the
Contract or otherwise, including those under Clause 20 [Claims, Disputes and
Arbitration]; and

(@  the deduction of amounts certified in all previous Payment Certificates.

Schedule of Payments

General Conditions

If the Contract includes a Schedule of Payments specifying the instalments in which
the Contract Price will be paid, then, unless otherwise stated in this Schedule:

(@ the instalments quoted in the Schedule of Payments shall be the estimated
contract values for the purposes of sub-paragraph (a) of Sub-Clause 14.3
[Application for Interim Payment Certificates];

(@ Sub-Clause 14.5 [Plant and Materials intended for the Works] shall not apply;

z\ and
—
©) if these instalments are not defined by reference to the actual progress
achieved in executing the Works, and if actual progress is found to be less than

43



14.5

that on which the Schedule of Payments was based, then the Engineer may
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or
determine revised instalments, which shall take account of the extent to which
progress is less than that on which the instalments were previously based.

If the Contract does not include a Schedule of Payments, the Contractor shall submit
non-binding estimates of the payments which he expects to become due during each
quarterly period. The first estimate shall be submitted within 42 days after the
Commencement Date. Revised estimates shall be submitted at quarterly intervals,
until the Taking-Over Certificate has been issued for the Works.

/4
Plant and Materials If this Sub-Clause applies, Interim Payment Certificates shall inclu %ﬁ
intended for the Works paragraph (e) of Sub-Clause 14.3, (i) an amount for Plant and Matef@l ' ave
been sent to the Site for incorporation in the Permanent Works, [ duction
when the contract value of such Plant and Materials is i de art of the

44

Permanent Works under sub-paragraph (a) of Sub-Clause 44.3 liedtion for Interim
Payment Certificates].

If the lists referred to in sub-paragraphs (b)(i) orf(C)() below”are not included in the
Appendix to Tender, this Sub-Clause shall ngt ap

The Engineer shall determine and cerj dddition if the following conditions are

satisfied:

(@ the Contractor has:

adNyretRrds (including the orders, receipts, Costs and use
i an'\lrials) which are available for inspection, and
4’5 ed agtatement of the Cost of acquiring and delivering the Plant

gterels to the Site, supported by satisfactory evidence;

(b) levant Plant and Materials:

are those listed in the Appendix to Tender for payment when shipped,

(i) have been shipped to the Country, en route to the Site, in accordance
with the Contract; and

(iii) are described in a clean shipped bill of lading or other evidence of
shipment, which has been submitted to the Engineer together with
evidence of payment of freight and insurance, any other documents
reasonably required, and a bank guarantee in a form and issued by an
entity approved by the Employer in amounts and currencies equal to the
amount due under this Sub-Clause: this guarantee may be in a similar
form to the form referred to in Sub-Clause 14.2 [Advance Payment] and
shall be valid until the Plant and Materials are properly stored on Site and
protected against loss, damage or deterioration;

or

(©) the relevant Plant and Materials:

0] are those listed in the Appendix to Tender for payment when delivered to

A the Site, and

% (i) have been delivered to and are properly stored on the Site, are protected
against loss, damage or deterioration, and appear to be in accordance
with the Contract.

Conditions of Contract for Plant and Design-Build



The additional amount to be certified shall be the equivalent of eighty percent of the
Engineer's determination of the cost of the Plant and Materials (including delivery to
Site), taking account of the documents mentioned in this Sub-Clause and of the
contract value of the Plant and Materials.

The currencies for this additional amount shall be the same as those in which payment
will become due when the contract value is included under sub-paragraph (a) of Sub-
Clause 14.3 [Application for Interim Payment Certificates]. At that time, the Payment
Certificate shall include the applicable reduction which shall be equivalent to, and in
the same currencies and proportions as, this additional amount for the relevant Plant

and Materials. /
14.6 Va

A\
Issue of Interim Payment No amount will be certified or paid until the Employer has received a the
Certificates Performance Security. Thereafter, the Engineer shall, within 28 daY&\aftér rgeeiving a
Statement and supporting documents, issue to the Employ€ an e Payment
Certificate which shall state the amount which the Engipger fa ermines to be

due, with supporting particulars.

However, prior to issuing the Taking-Over Certificéfe for the Works, the Engineer shall
not be bound to issue an Interim Payment Cetifi ingh amount which would (after
retention and other deductions) be less than i m amount of Interim Payment
Certificates (if any) stated in the Appg to der. In this event, the Engineer shall
give notice to the Contractor acco

An Interim Payment Certid
although:

ate\spall¥not be withheld for any other reason,

(@ if any thing
the Co

with the Contract, and had been so notified by the Engineer, the
of this work or obligation may be withheld until the work or obligation has
een performed.

EFngineer may in any Payment Certificate make any correction or modification that
should properly be made to any previous Payment Certificate. A Payment Certificate
shall not be deemed to indicate the Engineer's acceptance, approval, consent or
satisfaction.

14.7
Pay w The Employer shall pay to the Contractor:

(@ the first instalment of the advance payment within 42 days after issuing the
Letter of Acceptance or within 21 days after receiving the documents in
accordance with Sub-Clause 4.2 [Performance Security] and Sub-Clause 14.2
[Advance Payment], whichever is later;
(b)  the amount certified in each Interim Payment Certificate within 56 days after the
Engineer receives the Statement and supporting documents; and
(©) the amount certified in the Final Payment Certificate within 56 days after the
<€D _DGX Employer receives this Payment Certificate.
5% A
g Payment of the amount due in each currency shall be made into the bank account,
fominated by the Contractor, in the payment country (for this currency) specified in
"the Contract.
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14.8 If the Contractor does not receive payment in accordance with Sub-Clause 14.7

Delayed Payment [Payment], the Contractor shall be entitled to receive financing charges compounded
monthly on the amount unpaid during the period of delay. This period shall be deemed
to commence on the date for payment specified in Sub-Clause 14.7 [Payment],
irrespective (in the case of its sub-paragraph (b)) of the date on which any Interim
Payment Certificate is issued.

Unless otherwise stated in the Particular Conditions, these financing charges shall be
calculated at the annual rate of three percentage points above the discount rate of the

central bank in the country of the currency of payment, and shall be paid in such currency.

The Contractor shall be entitled to this payment without formal notice or ffication,
and without prejudice to any other right or remedy.

14.9
Payment of Retention When the Taking-Over Certificate has been issued for the Wori@é:%ks have

Money passed all specified tests (including the Tests after Completig, if & first half of the
Retention Money shall be certified by the Engineer for ent to the Contractor. If a
Taking-Over Certificate is issued for a Section, the relewsint entage of the first half of
the Retention Money shall be certified and paid wii¢n the Secton passes all tests.

fects Notification Periods, the
all’ be certified by the Engineer for

Promptly after the latest of the expiry date
outstanding balance of the Retentio
payment to the Contractor. If a Takj ificate was issued for a Section, the
relevant percentage of the sec hak&f the Retention Money shall be certified and
paid promptly after the expingdat the”Defects Notification Period for the Section.

e executed under Clause 11 [Defects Liability] or
letion], the Engineer shall be entitled to withhold
5d cost of this work until it has been executed.

However, if any work re
Clause 12 [Tests /A
certification of

The relevant Rerceptage for each Section shall be the percentage value of the Section

as st inth pendix to Tender. If the percentage value of a Section is not stated

in ndix to Tender, no percentage of either half of the Retention Money shall
sed under this Sub-Clause in respect of such Section.

14.10

N—

Statement at Compieyj \Vitﬁn 84 days after receiving the Taking-Over Certificate for the Works, the
Contractor shall submit to the Engineer six copies of a Statement at completion with
supporting documents, in accordance with Sub-Clause 14.3 [Application for Interim
Payment Certificates], showing:

(@ the value of all work done in accordance with the Contract up to the date stated
in the Taking-Over Certificate for the Works,

(o)  any further sums which the Contractor considers to be due, and

(c) an estimate of any other amounts which the Contractor considers will become
due to him under the Contract. Estimated amounts shall be shown separately
in this Statement at completion.

The Engineer shall then certify in accordance with Sub-Clause 14.6 [Issue of Interim
Payment Certificates].

=D _DOx

1411 \,"“" =2

Application for Fihal Wi’@n 56 days after receiving the Performance Certificate, the Contractor shall

Payment Certificate submit, to the Engineer, six copies of a draft final statement with supporting
documents showing in detail in a form approved by the Engineer:

@

T 0 2
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14.12

(@  the value of all work done in accordance with the Contract, and
(b) any further sums which the Contractor considers to be due to him under the
Contract or otherwise.

If the Engineer disagrees with or cannot verify any part of the draft final statement, the
Contractor shall submit such further information as the Engineer may reasonably
require and shall make such changes in the draft as may be agreed between them.
The Contractor shall then prepare and submit to the Engineer the final statement as
agreed. This agreed statement is referred to in these Conditions as the "Final
Statement”.

However if, following discussions between the Engineer and the Contrac
changes to the draft final statement which are agreed, it becomes g4
dispute exists, the Engineer shall deliver to the Employer (with
Contractor) an Interim Payment Certificate for the agreed part

statement. Thereafter, if the dispute is finally resolved urSer

[Obtaining Dispute Adjudication Board's Decision] or Sgb-C 0.5 [Amicable
Settlement], the Contractor shall then prepare and s it to the Employer (with a

copy to the Engineer) a Final Statement. (_—7
n

Discharge

14.13

which confirms that the total of the Fi nt represents full and final settlement
‘ n connection with the Contract. This

Performance Security and t {andthg balance of this total in which event the
discharge will be effective.Qn ;

0\

Issue of Final Payment

Certificate

14.14

N>

Within 28 dag er rgfeiving the Final Statement and written discharge in
accordance use 14.11 [Application for Final Payment Certificate] and
Sub-Clause ischarge], the Engineer shall issue, to the Employer, the Final
Pay Certiffeaté which shall state:

e amount which is finally due, and

er giving credit to the Employer for all amounts previously paid by the
Employer and for all sums to which the Employer is entitled, the balance (if any)
due from the Employer to the Contractor or from the Contractor to the
Employer, as the case may be.

If the Contractor has not applied for a Final Payment Certificate in accordance with
Sub-Clause 14.11 [Application for Final Payment Certificate] and Sub-Clause
14.12 [Discharge], the Engineer shall request the Contractor to do so. If the
Contractor fails to submit an application within a period of 28 days, the Engineer
shall issue the Final Payment Certificate for such amount as he fairly determines to
be due.

Cessation of Employer’s

Liability

General Conditions

Y
J
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fipic A2

The Employer shall not be liable to the Contractor for any matter or thing under or in
connection with the Contract or execution of the Works, except to the extent that the
Contractor shall have included an amount expressly for it:

{a),  in the Final Statement and also

(6%| (except for matters or things arising after the issue of the Taking-Over Certificate
for the Works) in the Statement at completion described in Sub-Clause 14.10
[Statement at Completion).
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14.15

However, this Sub-Clause shall not limit the Employer's liability under his indemn-
ification obligations, or the Employer's liability in any case of fraud, deliberate default
or reckless misconduct by the Employer.

Currencies of Payment

Termi

15.1
Notice to t

O

The Contract Price shall be paid in the currency or currencies named in the Appendix
to Tender. Unless otherwise stated in the Particular Conditions, if more than one
currency is so named, payments shall be made as follows:

(@) if the Accepted Contract Amount was expressed in Local Currency only:

0] the proportions or amounts of the Local and Foreign Currenci
fixed rates of exchange to be used for calculating the pay,
as stated in the Appendix to Tender, except as otherwis

Parties;
(ii) payments and deductions under Sub-Clause 5 iStonal Sums]
and Sub-Clause 13.7 [Adjustments for Chapges i idlation] shall be

made in the applicable currencies and pr; ions; and

(iii) other payments and deductions undegsyib-ptagraphs (a) to (d) of Sub-
Clause 14.3 [Application for Interim ffaymept Cértificates] shall be made
in the currencies and proportions sp&Sifiedin sub-paragraph (a)(i) above;

(b) payment of the damages specifisal Appendix to Tender shall be made in
the currencies and proporti fiein the Appendix to Tender;

(@) other payments to th by the Contractor shall be made in the
currency in which the expiended by the Employer, or in such currency

the Contractor to the Employer in a particular
currency exgf \ payable by the Employer to the Contractor in that
currenc & gyer may recover the balance of this amount from the sums

>xote’to the Contractor in other currencies; and

(e) if no r. change are stated in the Appendix to Tender, they shall be those
mm the Base Date and determined by the central bank of the Country.
K\’

y Employer

If the Contractor fails to carry out any obligation under the Contract, the Engineer may
by notice require the Contractor to make good the failure and to remedy it within a
specified reasonable time.

%on by Employer

48

The Employer shall be entitled to terminate the Contract if the Contractor:

(@)  fails to comply with Sub-Clause 4.2 [Performance Security] or with a notice
under Sub-Clause 15.1 [Notice to Correct],

(b) abandons the Works or otherwise plainly demonstrates the intention not to
continue performance of his obligations under the Contract,

(©) without reasonable excuse fails:

/{f:\ 0] to proceed with the Works in accordance with Clause 8
Z [Commencement, Delays and Suspension], or
(i) to comply with a notice issued under Sub-Clause 7.5 [Rejection] or Sub-
Clause 7.6 [Remedial Work], within 28 days after receiving it,

Conditions of Contract for Plant and Design-Build



15.3

(d)  subcontracts the whole of the Works or assigns the Contract without the
required agreement,

(e) becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with his creditors, or
carries on business under a receiver, trustee or manager for the benefit of his
creditors, or if any act is done or event occurs which (under applicable Laws)
has a similar effect to any of these acts or events, or

® gives or offers to give (directly or indirectly) to any person any bribe, gift, gratuity,
commission or other thing of value, as an inducement or reward:

0] for doing or forbearing to do any action in relation to the Contrags, or
(i) for showing or forbearing to show favour or disfavour to any@erssn in
relation to the Contract,

or if any of the Contractor's Personnel, agents or SubcontractorS)IVes gy offers to
give (directly or indirectly) to any person any such inducefxent ard as is
described in this sub-paragraph (f). However, lawful ingycem d rewards to

Contractor's Personnel shall not entitle termination.

In any of these events or circumstances, the Effoloyer,may, upon giving 14 days'
notice to the Contractor, terminate the Confract\aQd el the Contractor from the
Site. However, in the case of sub-paragra , the Employer may by notice
terminate the Contract immediately.

The Employer's election to termiéte IR& Contract shall not prejudice any other rights
of the Employer, under the trasdor otherwise.

The Contractor sha the Site and deliver any required Goods, all
Contractor's Doc other design documents made by or for him, to the
Engineer. How, ntractor shall use his best efforts to comply immediately
with any reaggnable Uctions included in the notice (i) for the assignment of any
subcontract\]nd AJi) for the protection of life or property or for the safety of the

—h

ontractor.

The Employer shall then give notice that the Contractor's Equipment and Temporary
Works will be released to the Contractor at or near the Site. The Contractor shall
promptly arrange their removal, at the risk and cost of the Contractor. However, if by
this time the Contractor has failed to make a payment due to the Employer, these
items may be sold by the Employer in order to recover this payment. Any balance of
the proceeds shall then be paid to the Contractor.

Valuation at Date of
Termination

J

As soon as practicable after a notice of termination under Sub-Clause 15.2
[Termination by Employer] has taken effect, the Engineer shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine the value of the Works,
Goods and Contractor's Documents, and any other sums due to the Contractor for

?ﬁga D »work executed in accordance with the Contract.
N ~

15.4 \

] z
Payment after A'FFer a notice of termination under Sub-Clause 15.2 [Termination by Employer] has
Termination “taken effect, the Employer may:

=)
[

General Conditions
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proceed in accordance with Sub-Clause 2.5 [Employer's Claims],

(b) withhold further payments to the Contractor until the costs of design,
execution, completion and remedying of any defects, damages for delay in
completion (if any), and all other costs incurred by the Employer, have been
established, and/or

(©) recover from the Contractor any losses and damages incurred by the Employer

and any extra costs of completing the Works, after allowing for any sum due to

the Contractor under Sub-Clause 15.3 [Valuation at Date of Termination]. After
recovering any such losses, damages and extra costs, the Employer shall pay
any balance to the Contractor.

155 V4

Employer’s Entitlement The Employer shall be entitled to terminate the Contract, at an

to Termination Employer's convenience, by giving notice of such termination to the(Ca 7/ The
termination shall take effect 28 days after the later of the d ich the
Contractor receives this notice or the Employer returns the{Rerfo e Security.
The Employer shall not terminate the Contract under this Su se in order to
execute the Works himself or to arrange for the Work&&o be executed by another
contractor.

After this termination, the Contractor shall pgoc in A¢cordance with Sub-Clause

16.3 [Cessation of Work and Removal o or's Equipment] and shall be
paid in accordance with Sub-Clau . ptional Termination, Payment and
Release].

AR
N

Suspension and Termi y Contractor

16.1
Contractor’s Entitlement [ i ecrtify in accordance with Sub-Clause 14.6 [Issue of Interim
to Suspend Work ificaggs] or the Employer fails to comply with Sub-Clause 2.4

The Contractor's action shall not prejudice his entitlements to financing charges under
Sub-Clause 14.8 [Delayed Payment] and to termination under Sub-Clause 16.2
[Termination by Contractor].

If the Contractor subsequently receives such Payment Certificate, evidence or
payment (as described in the relevant Sub-Clause and in the above notice) before
giving a notice of termination, the Contractor shall resume normal working as soon as
is reasonably practicable.

If the Contractor suffers delay and/or incurs Cost as a result of suspending work (or
reducing the rate of work) in accordance with this Sub-Clause, the Contractor shall
give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor's Claims] to:

\)\?‘( (é;: an extension of time for any such delay, if completion is or will be delayed,
% under Sub-Clause 8.4 [Extension of Time for Completion], and
(B) payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

If‘rj " L}%Cb
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After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause
3.5 [Determinations] to agree or determine these matters.

16.2

Termination by The Contractor shall be entitled to terminate the Contract if:
Contractor
(@ the Contractor does not receive the reasonable evidence within 42 days after
giving notice under Sub-Clause 16.1 [Contractor's Entitlement to Suspend
Work] in respect of a failure to comply with Sub-Clause 2.4 [Employer's
Financial Arrangements],
(o)  the Engineer fails, within 56 days after receiving a Statement and su
documents, to issue the relevant Payment Certificate,
(@) the Contractor does not receive the amount due under an In

Certificate within 42 days after the expiry of the time stated in 4.7
[Payment] within which payment is to be made (excep tions in
accordance with Sub-Clause 2.5 [Employer's Claims]),
(d) the Employer substantially fails to perform his obligations he Contract,
(e) the Employer fails to comply with Sub-Clause 1. ntract Agreement] or Sub-

Clause 1.7 [Assignment],

! a prolonged suspension affects the wholef 6f the \Works as described in Sub-
Clause 8.11 [Prolonged Suspension], Qr

(9) the Employer becomes bankrupt o . goes into liquidation, has a
receiving or administration o:"’ ade” against him, compounds with his

creditors, or carries on bus; 2 receiver, trustee or manager for the
benefit of his creditors
applicable Laws) has ffe t to any of these acts or events.

In any of these evenis Q

notice to the Emgibyer
paragraph (f) oLdg)\§ Py

ances, the Contractor may, upon giving 14 days'
inate the Contract. However, in the case of sub-
tractor may by notice terminate the Contract immediately.

The Contractd('s elgttion to terminate the Contract shall not prejudice any other rights

of W@ —CUinder the Contract or otherwise.
16.3

S~
Cessation of Work and &notice of termination under Sub-Clause 15.5 [Employer's Entitlement to
Removal of Contracigr’s epination], Sub-Clause 16.2 [Termination by Contractor] or Sub-Clause 19.6
Equipment Optional Termination, Payment and Release] has taken effect, the Contractor shall
promptly:

(@ cease all further work, except for such work as may have been instructed by
the Engineer for the protection of life or property or for the safety of the Works,

(b) hand over Contractor's Documents, Plant, Materials and other work, for which
the Contractor has received payment, and

(c) remove all other Goods from the Site, except as necessary for safety, and leave
the Site.

16.4

Payment on Termination  After a notice of termination under Sub-Clause 16.2 [Termination by Contractor] has
taken effect, the Employer shall promptly:

?ﬁga Do~(@) return the Performance Security to the Contractor,
S (@ pay the Contractor in accordance with Sub-Clause 19.6 [Optional Termination,
5 Payment and Release], and
©) pay to the Contractor the amount of any loss of profit or other loss or damage
sustained by the Contractor as a result of this termination.

L5 L%UD
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Riskland Responsibility

171
Indemnities The Contractor shall indemnify and hold harmless the Employer, the Employer's

Personnel, and their respective agents, against and from all claims, damages, losses

and expenses (including legal fees and expenses) in respect of:

(@) bodily injury, sickness, disease or death, of any person whatsoever arising out
of or in the course of or by reason of the design, execution and complation of
the Works and the remedying of any defects, unless attributa toy any
negligence, wilful act or breach of the Contract by the Employer, oyePs
Personnel, or any of their respective agents, and

(b) damage to or loss of any property, real or personal (other g the rks), to
the extent that such damage or loss:

(i) arises out of or in the course of or by reas f the design, execution and
completion of the Works and the remgeying ny defects, and

(ii) is attributable to any negligence, wi r bréach of the Contract by
the Contractor, the Contractor, their respective agents, or
anyone directly or indirectly e any of them.

The Employer shall indemnify an ss the Contractor, the Contractor's

Personnel, and their respective ainst and from all claims, damages, losses

and expenses (including le and” expenses) in respect of (1) bodily injury,

sickness, disease or dea ributable to any negligence, wilful act or breach
e Employer's Personnel, or any of their respective

which liability may be excluded from insurance cover,

graphs (d)(i), (i) and (i) of Sub-Clause 18.3 [Insurance

Against Injurgfio PerseR&’and Damage to Property].

17.2

Contractor's Care of the
Works

or shall take full responsibility for the care of the Works and Goods from
mencement Date until the Taking-Over Certificate is issued (or is deemed to

v} under Sub-Clause 10.1 [Taking Over of the Works and Sections]) for the
orXs, when responsibility for the care of the Works shall pass to the Employer. If a
aking-Over Certificate is issued (or is so deemed to be issued) for any Section or part
of the Works, responsibility for the care of the Section or part shall then pass to the
Employer.

After responsibility has accordingly passed to the Employer, the Contractor shall take
responsibility for the care of any work which is outstanding on the date stated in a
Taking-Over Certificate, until this outstanding work has been completed.

If any loss or damage happens to the Works, Goods or Contractor's Documents
during the period when the Contractor is responsible for their care, from any cause
not listed in Sub-Clause 17.3 [Employer's Risks], the Contractor shall rectify the loss
or damage at the Contractor's risk and cost, so that the Works, Goods and
Contractor's Documents conform with the Contract.

~<¢0_Dgothe Contractor shall be liable for any loss or damage caused by any actions
r_\:}f} ‘b’eg\ormed by the Contractor after a Taking-Over Certificate has been issued. The
hg Contractor shall also be liable for any loss or damage which occurs after a Taking-

Ov& Certificate has been issued and which arose from a previous event for which the
Contractor was liable.

=
L=

EI,-{" — L.}%
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17.3 The risks referred to in Sub-Clause 17.4 below are:
Employer’s Risks
(@ war, hostilities (whether war be declared or not), invasion, act of foreign
enemies,
(b) rebellion, terrorism, revolution, insurrection, military or usurped power, or civil
war, within the Country,
(€ riot, commotion or disorder within the Country by persons other than the
Contractor's Personnel and other employees of the Contractor and
Subcontractors,
(d) munitions of war, explosive materials, ionising radiation or contamination by
radio-activity, within the Country, except as may be attributable 4o the

Contractor's use of such munitions, explosives, radiation or radio- it

(e) pressure waves caused by aircraft or other aerial devices travell; nigRr
supersonic speeds,

® use or occupation by the Employer of any part of the Perma orikd, except

as may be specified in the Contract,
(9 design of any part of the Works by the Employer
whom the Employer is responsible, if any, and
(h) any operation of the forces of nature which j eeable or against which
an experienced contractor could not reasgpably have’been expected to have

taken adequate preventative preoautiis.\
17.4 B/\

Consequences of If and to the extent that any of the

Employer’s Risks or damage to the Works, Go
promptly give notice to the
required by the Engineer,

ers r by others for

(@ externs of time for any such delay, if completion is or will be delayed,
r Sub-Clause 8.4 [Extension of Time for Completion], and
ayment of any such Cost, which shall be included in the Contract Price. In the
se of sub-paragraphs (f) and (g) of Sub-Clause 17.3 [Employer's Risks],
reasonable profit on the Cost shall also be included.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

175 77N\

Inte L ag/d Industrial In this Sub-Clause, "infringement" means an infringement (or alleged infringement) of
ights any patent, registered design, copyright, trade mark, trade name, trade secret or other
intellectual or industrial property right relating to the Works; and "claim" means a claim

(or proceedings pursuing a claim) alleging an infringement.

Whenever a Party does not give notice to the other Party of any claim within 28 days
of receiving the claim, the first Party shall be deemed to have waived any right to
indemnity under this Sub-Clause.

?ﬁga D ~The Employer shall indemnify and hold the Contractor harmless against and from any
5% "'(/@;)l%im alleging an infringement which is or was:

REG
1™

=) an unavoidable result of the Contractor's compliance with the Employer's
Requirements, or

L5 L%UD
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(b)  aresult of any Works being used by the Employer:

(i for a purpose other than that indicated by, or reasonably to be inferred
from, the Contract, or

(i) in conjunction with any thing not supplied by the Contractor, unless such
use was disclosed to the Contractor prior to the Base Date or is stated
in the Contract.

The Contractor shall indemnify and hold the Employer harmless against and from any
other claim which arises out of or in relation to () the Contractor's design,
manufacture, construction or execution of the Works, (i) the use of Conjmctor's
Equipment, or (i) the proper use of the Works.

If a Party is entitled to be indemnified under this Sub-Clause, the in
may (at its cost) conduct negotiations for the settlement of the clai

or arbitration which may arise from it. The other Party shall, at{ke re
the indemnifying Party, assist in contesting the claim xlhis arty (and its
Personnel) shall not make any admission which ht be prejudicial to the
indemnifying Party, unless the indemnifying Party fajleg,to taRg over the conduct of any
negotiations, litigation or arbitration upon beingquested Yo do so by such other

Party.
17.6 ibx
Limitation of Liability Neither Party shall be liable to th
profit, loss of any contract or f
may be suffered by the othel
Sub-Clause 16.4 [Paym
The total liability of/fhe SO
Contract other th
4.20 [Employ# ggatent and Free-Issue Material], Sub-Clause 17.1 [Indemnities]
and Sub-Clak b [Intellectual and Industrial Property Rights], shall not exceed the
sum ed in Particular Conditions or (if a sum is not so stated) the Accepted
Cot @ ount
% b-Clause shall not limit liability in any case of fraud, deliberate default or
ecKless misconduct by the defaulting Party.
Stance
18.
equirements In this Clause, "insuring Party" means, for each type of insurance, the Party responsible
fodpsurances for effecting and maintaining the insurance specified in the relevant Sub-Clause.

Wherever the Contractor is the insuring Party, each insurance shall be effected with
insurers and in terms approved by the Employer. These terms shall be consistent with
any terms agreed by both Parties before the date of the Letter of Acceptance. This
agreement of terms shall take precedence over the provisions of this Clause.

~<e0_DoWherever the Employer is the insuring Party, each insurance shall be effected with

\:}f} ‘iﬁ%urers and in terms consistent with the details annexed to the Particular Conditions.
Z

If aﬁpolicy is required to indemnify joint insured, the cover shall apply separately to

gach insured as though a separate policy had been issued for each of the joint

] - %L:b
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insured. If a policy indemnifies additional joint insured, namely in addition to the
insured specified in this Clause, (i) the Contractor shall act under the policy on behalf
of these additional joint insured except that the Employer shall act for Employer's
Personnel, (i) additional joint insured shall not be entitled to receive payments directly
from the insurer or to have any other direct dealings with the insurer, and (i) the
insuring Party shall require all additional joint insured to comply with the conditions
stipulated in the policy.

Each policy insuring against loss or damage shall provide for payments to be made in
the currencies required to rectify the loss or damage. Payments received from insurers

shall be used for the rectification of the loss or damage.

The relevant insuring Party shall, within the respective periods stated i %x

to Tender (calculated from the Commencement Date), submit to the ath 7

(@ evidence that the insurances described in this Clause e be ected, and

(b) copies of the policies for the insurances descybed -Clause 18.2
[Insurance for Works and Contractor's Equi f] and Sub-Clause 18.3
[Insurance against Injury to Persons and Da e tONRroperty].

When each premium is paid, the insuring Pagty @mit evidence of payment to

the other Party. Whenever evidence or polic mitted, the insuring Party shall

also give notice to the Engineer.

Each Party shall comply with A&¢ ctions stipulated in each of the insurance
policies. The insuring Party Il the insurers informed of any relevant changes
to the execution of the ks _d ensure that insurance is maintained in accordance
with this Clause.

y material alteration to the terms of any insurance without the
prior approvalOf the OtRerParty. If an insurer makes (or attempts to make) any alteration,
by the insurer shall promptly give notice to the other Party.

d maintain under the Contract, or fails to provide satisfactory evidence and
policies in accordance with this Sub-Clause, the other Party may (at its option
ithout prejudice to any other right or remedy) effect insurance for the relevant
coverage and pay the premiums due. The insuring Party shall pay the amount of these
premiums to the other Party, and the Contract Price shall be adjusted accordingly.

Nothing in this Clause limits the obligations, liabilities or responsibilities of the
Contractor or the Employer, under the other terms of the Contract or otherwise. Any
amounts not insured or not recovered from the insurers shall be borne by the
Contractor and/or the Employer in accordance with these obligations, liabilities or
responsibilities. However, if the insuring Party fails to effect and keep in force an
insurance which is available and which it is required to effect and maintain under the
Contract, and the other Party neither approves the omission nor effects insurance for
the coverage relevant to this default, any moneys which should have been recoverable
under this insurance shall be paid by the insuring Party.

Payments by one Party to the other Party shall be subject to Sub-Clause 2.5

\?ﬁga hls) O(/[Emp/oyer's Claims] or Sub-Clause 20.1 [Contractor's Claims], as applicable
4

N} Z
18.2 / 2

& 5
Insurance for Warks and", “The insuring Party shall insure the Works, Plant, Materials and Contractor's
Contractor’s Equipments _»Documents for not less than the full reinstatement cost including the costs of

@ N 3
fIpic A2 55

General Conditions



<
?,
5

—

>
St

Ly
o

P

@ o)
= o )
f{jﬁrg 49

demolition, removal of debris and professional fees and profit. This insurance shall be
effective from the date by which the evidence is to be submitted under sub-paragraph
(@) of Sub-Clause 18.1 [General Requirements for Insurances], until the date of issue
of the Taking-Over Certificate for the Works.

The insuring Party shall maintain this insurance to provide cover until the date of issue
of the Performance Certificate, for loss or damage for which the Contractor is liable
arising from a cause occurring prior to the issue of the Taking-Over Cetrtificate, and for
loss or damage caused by the Contractor in the course of any other operations
(including those under Clause 11 [Defects Liability] and Clause 12 [Tests after
Completiony).

The insuring Party shall insure the Contractor's Equipment for not legss<h Il
replacement value, including delivery to Site. For each item or's
Equipment, the insurance shall be effective while it is being transpo ot ite and
until it is no longer required as Contractor's Equipment.

Unless otherwise stated in the Particular Condition&ances under this Sub-
Clause:

(@) shall be effected and maintained by the Coaci)r as insuring Party,
(o) shall be in the joint names of the Part RQshall be jointly entitled to receive

(c) shall cover all loss and age ny cause not listed in Sub-Clause 17.3
[Employer's Risks],
(d) shall also cover lo mage to a part of the Works which is attributable to

0 Employer of another part of the Works, and loss
or damage ff A
17.3 [Erpplo\sr's Rlg
C’

listed in sub-paragraphs (c), (g) and (h) of Sub-Clause
edsonable terms, with deductibles per occurrence of not more
(e) however exclude loss of, damage to, and reinstatement of:

a part of the Works which is in a defective condition due to a defect in
its design, materials or workmanship (but cover shall include any other
parts which are lost or damaged as a direct result of this defective
condition and not as described in sub-paragraph (i) below),

(i) a part of the Works which is lost or damaged in order to reinstate any
other part of the Works if this other part is in a defective condition due to
a defect in its design, materials or workmanship,

(iii) a part of the Works which has been taken over by the Employer, except
to the extent that the Contractor is liable for the loss or damage, and

(ivy  Goods while they are not in the Country, subject to Sub-Clause 14.5
[Plant and Materials intended for the Works].

If, more than one year after the Base Date, the cover described in sub-paragraph
(d) above ceases to be available at commercially reasonable terms, the Contractor
shall (as insuring Party) give notice to the Employer, with supporting particulars.
The Employer shall then (i) be entitled subject to Sub-Clause 2.5 [Employer's

£0 Do&laims] to payment of an amount equivalent to such commercially reasonable

‘té’g:ns as the Contractor should have expected to have paid for such cover, and (i)
be"/%eemed, unless he obtains the cover at commercially reasonable terms, to have
apﬁroved the omission under Sub-Clause 18.1 [General Requirements for
Insurances].

Conditions of Contract for Plant and Design-Build



18.3 The insuring Party shall insure against each Party's liability for any loss, damage, death

Insurance against Injury  or bodily injury which may occur to any physical property (except things insured under

to Persons and Damage  Sub-Clause 18.2 [Insurance for Works and Contractor's Equipment]) or to any person

to Property (except persons insured under Sub-Clause 18.4 [Iinsurance for Contractor's
Personnel]), which may arise out of the Contractor's performance of the Contract and
occurring before the issue of the Performance Certificate.

This insurance shall be for a limit per occurrence of not less than the amount stated
in the Appendix to Tender, with no limit on the number of occurrences. If an amount

is not stated in the Appendix to Tender, this Sub-Clause shall not apply.

Unless otherwise stated in the Particular Conditions, the insurances speg

Sub-Clause:
(@ shall be effected and maintained by the Contractor as insu art
(b) shall be in the joint names of the Parties,

<

shall be extended to cover liability for all loss and gamasdio/ihe Employer's
property (except things insured under Sub-C 18.2) arising out of the
Contractor's performance of the Contract,

(d) may however exclude liability to the extentffhat it grises from:

0] the Employer's right to have the orks executed on, over, under,
in or through any land, a ocipy this land for the Permanent Works,

(i) damage which is an '@.js,; sult of the Contractor's obligations to
execute the WorkgZa0d rdRedy any defects, and

18.4

Insurance for Il effgct and maintain insurance against liability for claims,
Contractor’s Personnel enses (including legal fees and expenses) arising from injury,
death of any person employed by the Contractor or any other of

The insurance shall be maintained in full force and effect during the whole time that
these personnel are assisting in the execution of the Works. For a Subcontractor's
employees, the insurance may be effected by the Subcontractor, but the Contractor
shall be responsible for compliance with this Clause.

Force Majeure

191
Definition of Force In this Clause, "Force Majeure" means an exceptional event or circumstance:
Majeure
(@ which is beyond a Party's control,
?ﬁga % (b) yvhioh such Party could not reasonably have provided against before entering
5% Z, into the Contract,

which, having arisen, such Party could not reasonably have avoided or
overcome, and
(d) which is not substantially attributable to the other Party.

) s
A L}%
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Force Majeure may include, but is not limited to, exceptional events or circumstances
of the kind listed below, so long as conditions (a) to (d) above are satisfied:

0] war, hostilities (whether war be declared or not), invasion, act of foreign

enemies,

(ii) rebellion, terrorism, revolution, insurrection, military or usurped power, or
civil war,

(iii) riot, commotion, disorder, strike or lockout by persons other than the
Contractor's Personnel and other employees of the Contractor and
Subcontractors,

(iv)  munitions of war, explosive materials, ionising radiation or contaganation
by radio-activity, except as may be attributable to the Contr, use
of such munitions, explosives, radiation or radio-activity,

(v) natural catastrophes such as earthquake, hurricane, typf©g anic
activity.

19.2 A

N/
Notice of Force Majeure  If a Party is or will be prevented from performing a { its obligations under the
Contract by Force Majeure, then it shall give notic the\XQther Party of the event or
circumstances constituting the Force Majeure afif shall, specify the obligations, the

Notwithstanding any n of this Clause, Force Majeure shall not apply to
obligations of eithe, @ ONyake payments to the other Party under the Contract.
19.3 N N\—
Duty to Minimise Delay Each Party II'at/all times use all reasonable endeavours to minimise any delay in

man the Contract as a result of Force Majeure.

shall give notice to the other Party when it ceases to be affected by the Force

19.4

Consequenceg®f For If the Contractor is prevented from performing any of his obligations under the

Majeure Contract by Force Majeure of which notice has been given under Sub-Clause 19.2
[Notice of Force Majeure], and suffers delay and/or incurs Cost by reason of such
Force Majeure, the Contractor shall be entitled subject to Sub-Clause 20.1
[Contractor's Claims] to:

(@) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

(b) if the event or circumstance is of the kind described in sub-paragraphs (i) to (iv)
of Sub-Clause 19.1 [Definition of Force Majeure] and, in the case of sub-
paragraphs (i) to (iv), occurs in the Country, payment of any such Cost.

After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause
KED.D5 (3(.5 [Determinations] to agree or determine these matters.
o .

Z

~J
19.5 py .E
Force Majeure AL’Ffecting [fany Subcontractor is entitled under any contract or agreement relating to the Works
Sub-contractor to relief from force majeure on terms additional to or broader than those specified in

-

[
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this Clause, such additional or broader force majeure events or circumstances shall
not excuse the Contractor's non-performance or entitle him to relief under this Clause.

19.6

Optional Termination, If the execution of substantially all the Works in progress is prevented for a continuous

Payment and Release period of 84 days by reason of Force Majeure of which notice has been given under
Sub-Clause 19.2 [Notice of Force Majeure], or for multiple periods which total more
than 140 days due to the same notified Force Majeure, then either Party may give to
the other Party a notice of termination of the Contract. In this event, the termination
shall take effect 7 days after the notice is given, and the Contractor shall proceed in
accordance with Sub-Clause 16.3 [Cessation of Work and Removal of Contygictor's
Equipment].

Upon such termination, the Engineer shall determine the value of th and
issue a Payment Certificate which shall include:

ich icZ/s stated in the

(@ the amounts payable for any work carried out for
Contract;
(b)  the Cost of Plant and Materials ordered orks which have been
delivered to the Contractor, or of whichfthe ContraCtor is liable to accept
delivery: this Plant and Materials shall becQrue , property of (and be at the

s to the Contractor's works in his country (or
o greater cost); and
f the Contractor's staff and labour employed wholly in

19.7

Release from NotwitixXanding—ahy other provision of this Clause, if any event or circumstance
Performance control of the Parties (including, but not limited to, Force Majeure) arises
under the Law

elther Party to the other Party of such event or circumstance:

(@  the Parties shall be discharged from further performance, without prejudice to
the rights of either Party in respect of any previous breach of the Contract, and

(b)  the sum payable by the Employer to the Contractor shall be the same as would
have been payable under Sub-Clause 19.6 [Optional Termination, Payment and
Release] if the Contract had been terminated under Sub-Clause 19.6.

Claifnsi\Disputes and Arbitration

20.1
Contractor’s Claims If the Contractor considers himself to be entitled to any extension of the Time for
?ﬁga D ~Completion and/or any additional payment, under any Clause of these Conditions or
Sy "'(@E\hervvise in connection with the Contract, the Contractor shall give notice to the

g Engineer, describing the event or circumstance giving rise to the claim. The notice
shall be given as soon as practicable, and not later than 28 days after the Contractor

‘beCame aware, or should have become aware, of the event or circumstance.
._ o2
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If the Contractor fails to give notice of a claim within such period of 28 days, the Time
for Completion shall not be extended, the Contractor shall not be entitled to additional
payment, and the Employer shall be discharged from all liability in connection with the
claim. Otherwise, the following provisions of this Sub-Clause shall apply.

The Contractor shall also submit any other notices which are required by the Contract,
and supporting particulars for the claim, all as relevant to such event or circumstance.

The Contractor shall keep such contemporary records as may be necessary to
substantiate any claim, either on the Site or at another location acceptable to the
Engineer. Without admitting the Employer's liability, the Engineer may, after rggei
any notice under this Sub-Clause, monitor the record-keeping and/or |
Contractor to keep further contemporary records. The Contractor s
Engineer to inspect all these records, and shall (if instructed) sub
Engineer.

Id h ome aware) of

Within 42 days after the Contractor became aware (or sh
’ such other period as may

the event or circumstance giving rise to the claim, or
be proposed by the Contractor and approved by En er, the Contractor shall
send to the Engineer a fully detailed claim which if€ludes,full Supporting particulars of
the basis of the claim and of the extension of{ime\aqd/gf/additional payment claimed.
If the event or circumstance giving rise to th ' S a continuing effect:

r receiving a claim or any further particulars supporting a
ithin such other period as may be proposed by the Engineer and
the Contractor, the Engineer shall respond with approval, or with

Each Payment Certificate shall include such amounts for any claim as have been
reasonably substantiated as due under the relevant provision of the Contract. Unless
and until the particulars supplied are sufficient to substantiate the whole of the claim,
the Contractor shall only be entitled to payment for such part of the claim as he has
been able to substantiate.

The Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to
agree or determine (i) the extension (if any) of the Time for Completion (before or after
its expiry) in accordance with Sub-Clause 8.4 [Extension of Time for Completion],
and/or (i) the additional payment (if any) to which the Contractor is entitled under the
Contract.

The requirements of this Sub-Clause are in addition to those of any other Sub-Clause
?.(@ Do%VhiCh may apply to a claim. If the Contractor fails to comply with this or another Sub-
5 G@Jse in relation to any claim, any extension of time and/or additional payment shall
take\account of the extent (if any) to which the failure has prevented or prejudiced
proSer investigation of the claim, unless the claim is excluded under the second

\ paragraph of this Sub-Clause.

@ o)
= o )
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20.2 Disputes shall be adjudicated by a DAB in accordance with Sub-Clause 20.4

Appointment of the [Obtaining Dispute Adjudication Board's Decision]. The Parties shall jointly appoint a
Dispute Adjudication DAB by the date 28 days after a Party gives notice to the other Party of its intention
Board to refer a dispute to a DAB in accordance with Sub-Clause 20.4.

The DAB shall comprise, as stated in the Appendix to Tender, either one or three
suitably qualified persons ("the members"). If the number is not so stated and the
Parties do not agree otherwise, the DAB shall comprise three persons.

If the DAB is to comprise three persons, each Party shall nominate one member for
the approval of the other Party. The Parties shall consult both these membgys and
shall agree upon the third member, who shall be appointed to act as chaiggén

However, if a list of potential members is included in the Contract, th hall
be selected from those on the list, other than anyone who is unadleor illing to
accept appointment to the DAB.

The agreement between the Parties and either the member ("adjudicator") or
each of the three members shall incorporate by referenceNke General Conditions of
Dispute Adjudication Agreement contained iry(the pendix to these General

Conditions, with such amendments as are agreed et n them.

sole member or each of the three
Parties when agreeing the terms of

ey may appoint a suitably qualified person or
persons to replace a re members of the DAB. Unless the Parties agree
otherwise, the ap il come into effect if a member declines to act or is

The replace 4 appointed in the same manner as the replaced person was
required to

ause 20.4 [Obtaining Dispute Adjudication Board’s Decision], unless other
disputes have been referred to the DAB by that time under Sub-Clause 20.4, in
which event the relevant date shall be when the DAB has also given decisions on

m those disputes.
20- V
i gree Dispute  If any of the following conditions apply, namely:
A

dication Board
(a) the Parties fail to agree upon the appointment of the sole member of the DAB
by the date stated in the first paragraph of Sub-Clause 20.2 [Appointment of
the Dispute Adjudication Board],
(b)  either Party fails to nominate a member (for approval by the other Party) of a
DAB of three persons by such date,
(©) the Parties fail to agree upon the appointment of the third member (to act as

?ﬁga DG chairman) of the DAB by such date, or
r_\?}’ (@ the Parties fail to agree upon the appointment of a replacement person within
g 5 42 days after the date on which the sole member or one of the three members

declines to act or is unable to act as a result of death, disability, resignation or
termination of appointment,

) o=}
A L}%
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then the appointing entity or official named in the Appendix to Tender shall, upon the
request of either or both of the Parties and after due consultation with both Parties,
appoint this member of the DAB. This appointment shall be final and conclusive. Each
Party shall be responsible for paying one-half of the remuneration of the appointing
entity or official.

20.4

Obtaining Dispute If a dispute (of any kind whatsoever) arises between the Parties in connection with, or

Adjudication Board’s arising out of, the Contract or the execution of the Works, including any dispute as to

Decision any certificate, determination, instruction, opinion or valuation of the Engineer, then
after a DAB has been appointed pursuant to Sub-Clauses 20.2 [Appointme of the
DAB] and 20.3 [Failure to Agree DAB] either Party may refer the dispute | i
the DAB for its decision, with copies to the other Party and the
reference shall state that it is given under this Sub-Clause.

For a DAB of three persons, the DAB shall be deemed havi ived such
reference on the date when it is received by the chairmarof th

ormation, access to the
r the purposes of making a
decision on such dispute. The DAB shall be e not acting as arbitrator(s).

Within 84 days after receiving such refere ,- gr the advance payment referred to in
Clause 6 of the Appendix - Geneyd QW of Dispute Adjudication Agreement,

Sub-Clause. However if neither of the Parties
has paid in full the inyaic ted by each member pursuant to Clause 6 of the
Appendix, the DAB \ e obliged to give its decision until such invoices have

effect to it u
award as i below. Unless the Contract has already been abandoned,
i inated, the Contractor shall continue to proceed with the Works in
ac&d Ce with the Contract.

the DAB fails to give its decision within the period of 84 days (or as otherwise approved)
after receiving such reference or such payment, then either Party may, within 28 days
after this period has expired, give notice to the other Party of its dissatisfaction.

In either event, this notice of dissatisfaction shall state that it is given under this Sub-
Clause, and shall set out the matter in dispute and the reason(s) for dissatisfaction.
Except as stated in Sub-Clause 20.7 [Failure to Comply with Dispute Adjudication
Board's Decision] and Sub-Clause 20.8 [Expiry of Dispute Adjudication Board's
Appointment], neither Party shall be entitled to commence arbitration of a dispute
unless a notice of dissatisfaction has been given in accordance with this Sub-Clause.

If the DAB has given its decision as to a matter in dispute to both Parties, and no notice
of dissatisfaction has been given by either Party within 28 days after it received the
DAB's decision, then the decision shall become final and binding upon both Parties.

=0 Dr
20.5 _\D\;*“"’ C >

Amicable Settlerﬁent Whele notice of dissatisfaction has been given under Sub-Clause 20.4 above, both

- Par:[?es shall attempt to settle the dispute amicably before the commencement of

arbitration. However, unless both Parties agree otherwise, arbitration may be

@
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commenced on or after the fifty-sixth day after the day on which notice of
dissatisfaction was given, even if no attempt at amicable settlement has been made

20.6

Arbitration Unless settled amicably, any dispute in respect of which the DAB's decision (if any) has
not become final and binding shall be finally settled by international arbitration. Unless
otherwise agreed by both Parties:

(@) the dispute shall be finally settled under the Rules of Arbitration of the
International Chamber of Commerce,

(o)  the dispute shall be settled by three arbitrators appointed in accordapse with
these Rules, and

(©) the arbitration shall be conducted in the language for communica efipd
in Sub-Clause 1.4 [Law and Language].

The arbitrator(s) shall have full power to open up, review an<\gevis certificate,
determination, instruction, opinion or valuation of the Engipger, a decision of the
DAB, relevant to the dispute. Nothing shall disqualify Engineer from being called
as a witness and giving evidence before the arbitgater(s) any matter whatsoever
relevant to the dispute.

Neither Party shall be limited in the proceedi
or arguments previously put before
for dissatisfaction given in its noti
be admissible in evidence in th

e arbitrator(s) to the evidence
obtain its decision, or to the reasons
ction. Any decision of the DAB shall

Arbitration may be co r to or after completion of the Works. The
obligations of the Pa ) eer and the DAB shall not be altered by reason of
any arbitration bei d during the progress of the Works.

20.7

~~—r7"
Failure to Comply with In the event @
Dispute Adjudication

Board's Decision er Party has given notice of dissatisfaction within the period stated in Sub-

lause 20.4 [Obtaining Dispute Adjudication Board's Decision],
tMe DAB's related decision (if any) has become final and binding, and
a Party fails to comply with this decision,

then the other Party may, without prejudice to any other rights it may have, refer the
failure itself to arbitration under Sub-Clause 20.6 [Arbitration]. Sub-Clause 20.4

[Obtaining Dispute Adjudication Board's Decision] and Sub-Clause 20.5 [Amicable
© Settlement] shall not apply to this reference.

%Dlspute If a dispute arises between the Parties in connection with, or arising out of, the
ication Board's Contract or the execution of the Works and there is no DAB in place, whether by

Appointment reason of the expiry of the DAB's appointment or otherwise:

(@) Sub-Clause 20.4 [Obtaining Dispute Adjudication Board's Decision] and Sub-
Clause 20.5 [Amicable Settlement] shall not apply, and
(b)  the dispute may be referred directly to arbitration under Sub-Clause 20.6
KED % [Arbitration].
"
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APPENDIX

General Conditions of Dispute Adjudication Agreement

1
Definitions Each "Dispute Adjudication Agreement" is a tripartite agreement by and between:

(@) the "Employer";

(b)  the "Contractor"; and

(c) the "Member" who is defined in the Dispute Adjudication Agreement as being:

0] the sole member of the "DAB" (or "adjudicator") and, where/is jis the
case, all references to the "Other Members" do not appl

(ii) one of the three persons who are jointly called the
adjudication board") and, where this is the case; 0 persons
are called the "Other Members".

The Employer and the Contractor have entered (
which is called the "Contract" and is defined in t
which incorporates this Appendix. In the Dispute
expressions which are not otherwise defin

them in the Contract. (L
2 po C

General Provisions The Dispute Adjudication ee n&wall take effect when the Employer, the
Contractor and each of bere (or Member) have respectively each signed a

endXp enter) into a contract,
te Adjudication Agreement,
tion Agreement, words and
ve the meanings assigned to

—

IS ployment of the Member is a personal appointment. No assignment or
%@)‘ acting of the Dispute Adjudication Agreement is permitted without the prior
yriggn agreement of all the parties to it and of the Other Members (if any).
3 %

Warranties The Member warrants and agrees that he/she is and shall be impartial and
independent of the Employer, the Contractor and the Engineer. The Member shall
promptly disclose, to each of them and to the Other Members (if any), any fact or
circumstance which might appear inconsistent with his/her warranty and agreement
of impartiality and independence.

When appointing the Member, the Employer and the Contractor relied upon the
Member's representations that he/she is:

(@) experienced in the work which the Contractor is to carry out under the Contract,
(b) experienced in the interpretation of contract documentation, and

(c)  fluent in the language for communications defined in the Contract.

4
General Obligatigt e, Member shall:
oy T . . . B .
the Member g a) 3 have no interest financial or otherwise in the Employer, the Contractor or the
Engineer, nor any financial interest in the Contract except for payment under the
Dispute Adjudication Agreement;
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(b) not previously have been employed as a consultant or otherwise by the
Employer, the Contractor or the Engineer, except in such circumstances as
were disclosed in writing to the Employer and the Contractor before they
signed the Dispute Adjudication Agreement;

(@) have disclosed in writing to the Employer, the Contractor and the Other
Members (if any), before entering into the Dispute Adjudication Agreement and
to his/her best knowledge and recollection, any professional or personal
relationships with any director, officer or employee of the Employer, the
Contractor or the Engineer, and any previous involvement in the overall project
of which the Contract forms part;

(d) not, for the duration of the Dispute Adjudication Agreement, be emplo as a

consultant or otherwise by the Employer, the Contractor or the Engi i ept
as may be agreed in writing by the Employer, the Contractor Opbser
Members (if any);

(e) comply with the annexed procedural rules and with Sub- e 2 of the

Conditions of Contract;
G} not give advice to the Employer, the Contractor, t
the Contractor's Personnel concerning the con
in accordance with the annexed procedural

Em Personnel or
of the Contract, other than

ke any agreement with the
ing employment by any of

them, whether as a consultant or ‘\Pv"ns

Dispute Adjudication Agreeme Y\
\ i and hearings as are necessary; and

(i) treat the details of the ract&nd all the DAB's activities and hearings as

private and confidenil, abh\not*publish or disclose them without the prior
written consent gfthe ployer, the Contractor and the Other Members (if

any).
5 @)

General Obligations of The Employ#f, thMactor, the Employer's Personnel and the Contractor's
the Employer and the Personnel shd|l noy yequest advice from or consultation with the Member regarding
Contractor rwise than in the normal course of the DAB's activities under the

/provision, by the Employer's Personnel and the Contractor's Personnel
respectively.

The Employer and the Contractor undertake to each other and to the Member that

the Member shall not, except as otherwise agreed in writing by the Employer, the

Contractor, the Member and the Other Members (if any):

(@ be appointed as an arbitrator in any arbitration under the Contract;

(b) be called as a witness to give evidence concerning any dispute before
arbitrator(s) appointed for any arbitration under the Contract; or

(c) be liable for any claims for anything done or omitted in the discharge or
purported discharge of the Member's functions, unless the act or omission is
shown to have been in bad faith.

The Employer and the Contractor hereby jointly and severally indemnify and hold the
Member harmless against and from claims from which he/she is relieved from liability
<tD_Dgxunder the preceding paragraph.
5% A
6 bt ?_'
Payment The Member shall be paid as follows, in the currency named in the Dispute
"Adjudication Agreement:
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(@) a daily fee shall be considered as payment in full for:

0] each working day spent reading submissions, attending hearings (if any),
preparing decisions, or making site visits (if any); and

(i) each day or part of a day up to maximum of two days travel time in each
direction for the journey (if any) between the Member’s home and site or
another location of a meeting with Other Members (if any) and/or the
Employer and the Contractor;

(b) all reasonable expenses incurred in connection with the Member's duties,
including the cost of secretarial services, telephone calls, courier charges, faxes
and telexes, travel expenses, hotel and subsistence costs; a recej
required for each item in excess of five percent of the daily fe
sub-paragraph (a) of this Clause; and

(© any taxes properly levied in the Country on payments m th ember
(unless a national or permanent resident of the Count ndeNtisTlause 6.
The daily fee shall be as specified in the Dispute Adjugha&tion Agreement.

taKes effect, the Member
e Adjudication Agreement,
ployer, an invoice for (a) an
mated total amount of daily fees to
ance equal to the estimated total
nnection with his/her duties. Payment of
ontractor upon his receipt of the invoice. The
eng=ge in activities under the Dispute Adjudication
S bers has been paid in full for invoices submitted

Immediately after the Dispute Adjudication Agf¢geme
shall, before engaging in any activities undgr th&\i
submit to the Contractor, with a copy
advance of twenty-five (25) percent
which he/she will be entitled a
expenses that he/she shall i
such invoice shall be mad

Member shall not be objliged
Agreement until eac

all submit to the Contractor, with a copy to the Employer,
ance of his/her daily fees and expenses, less the amounts
advapery. The shall not be obliged to render its decision until invoices for all daily
2xpenses of each Member for making a decision shall have been paid in full.

s Paid earlier in accordance with the above, the Contractor shall pay each of the

ber's invoices in full within 28 calendar days after receiving each invoice and shall
apply to the Employer (in the Statements under the Contract) for reimbursement of
one-half of the amounts of these invoices. The Employer shall then pay the Contractor
in accordance with the Contract.

If the Contractor fails to pay to the Member the amount to which he/she is entitled
under the Dispute Adjudication Agreement, the Employer shall pay the amount due to
the Member and any other amount which may be required to maintain the operation
of the DAB; and without prejudice to the Employer's rights or remedies. In addition to
all other rights arising from this default, the Employer shall be entitled to
reimbursement of all sums paid in excess of one-half of these payments, plus all costs
of recovering these sums and financing charges calculated at the rate specified in
Sub-Clause 14.8 of the Conditions of Contract.

If the Member does not receive payment of the amount due within 28 days after

~<ED_Dgosubmitting a valid invoice, the Member may (i) suspend his/her services (without

\:}f} T{@Lice) until the payment is received, and/or (ii) resign his/her appointment by giving

notice to the Employer and the Contractor. The notice shall take effect when received

by _ﬂwem both. Any such notice shall be final and binding on the Employer, the
Contractor and the Member.

'/l,:f' - QUD
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7 If the Member fails to comply with any obligation under Clause 4, he/she shall not be

Default of the Member entitled to any fees or expenses hereunder and shall, without prejudice to their other
rights, reimburse each of the Employer and the Contractor for any fees and expenses
received by the Member and the Other Members (if any), for proceedings or decisions
(if any) of the DAB which are rendered void or ineffective.

8

Disputes Any dispute or claim arising out of or in connection with this Dispute Adjudication
Agreement, or the breach, termination or invalidity thereof, shall be finally settled under
the Rules of Arbitration of the International Chamber of Commerce by one arbitrator
appointed in accordance with these Rules of Arbitration. /
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PROCEDURAL RULES

The Employer and the Contractor shall furnish to the DAB one copy of all documents
which the DAB may request, including Contract documents, progress reports,
variation instructions, certificates and other documents pertinent to the matter in
dispute. All communications between the DAB and the Employer or the Copgractor
shall be copied to the other Party. If the DAB comprises three persons, th
and the Contractor shall send copies of these requested docume
communications to each of these persons.

The DAB shall proceed in accordance with Sub-Clause 20.4 a
to the time allowed to give notice of a decision and othek rele
shall:

€s. Subject
tors, the DAB

(@) act fairly and impartially as between the ployer and the Contractor, giving
each of them a reasonable opportunity of Yutting/his case and responding to
the other's case, and

(b) adopt procedures suitable to digplte, avoiding unnecessary delay or
expense.

The DAB may conduct a heagQg or\Xe dispute, in which event it will decide on the date
and place for the hearin d reguest that written documentation and arguments
from the Employer and tor be presented to it prior to or at the hearing.

Qvhat extent this power may be exercised.
mployer and the Contractor empower the DAB, among other things, to:

(@ establish the procedure to be applied in deciding a dispute,

(b) decide upon the DAB's own jurisdiction, and as to the scope of any dispute
referred to it,

(©) conduct any hearing as it thinks fit, not being bound by any rules or procedures
other than those contained in the Contract and these Rules,

(d) take the initiative in ascertaining the facts and matters required for a decision,

(e) make use of its own specialist knowledge, if any,

® decide upon the payment of financing charges in accordance with the
Contract,

(9 decide upon any provisional relief such as interim or conservatory measures,
and

(h) open up, review and revise any certificate, decision, determination, instruction,
opinion or valuation of the Engineer, relevant to the dispute.

OA
('i%;a DAB shall not express any opinions during any hearing concerning the merits of
an@arguments advanced by the Parties. Thereafter, the DAB shall make and give its
8ecision in accordance with Sub-Clause 20.4, or as otherwise agreed by the
Employer and the Contractor in writing. If the DAB comprises three persons:
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(@) it shall convene in private after a hearing, if any, in order to have discussions
and prepare its decision;

(b) it shall endeavour to reach a unanimous decision: if this proves impossible, the
applicable decision shall be made by a majority of the Members, who may
require the minority Member to prepare a written report for submission to the
Employer and the Contractor; and

(€ if a Member fails to attend a meeting or hearing, or to fulfil any required function,
the other two Members may nevertheless proceed to make a decision, unless:

(i) either the Employer or the Contractor does not agree that they do so, or
(i) the absent Member is the chairman and he/she instructs the other
Member to not make a decision. /
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INDEX OF SUB-CLAUSES

Sub-Clause Page

Accepted Contract Amount, Sufficiency of the 411 15
Access after Taking Over, Right of 11.7 36
Access for Inspection 7.3 25
Access Route 415 17
Access to the Site, Right of 2.1 8
Additional Facilities 413

Addresses for Communications 1. 5
Adjudication Board 61
Adjustments for Changes in Cost 13. 40
Adjustments for Changes in Legislation . 40
Advance Payment 14.2 42
Agreement, Contract 1.6 6
Amicable Settlement 20.5 62
Approval of Contractor's Documents 5.2 20
Approvals, Permits, Licences or 2.2 9
Arbitration 20.6 62
As-Built Documents 5.6 22
Assignment 1.7 6
Assistance by the Employer 2.2 9
Assistants, Engineer's 3.2 10
Authorities, Delays C 8.5 29
Avoidance of Interf 414 16
Care of the \Wbrks 17.2 52
Certificate, ARlicajign for Final Payment 14.11 46
Certifiemte, Fin yment 1413 47

@ Performance 11.9 36
3 e, aking-Over 10.1 32

jcates, Application for Interim Payment 14.3 43
icates, copies to be sent 1.3 5

ertificates, Interim Payment 14.6 45

Claims, Employer's 2.5 9

Claims Procedure 20.1 59

Clearance of Site after Performance Certificate 11.11 36

Clearance of Site after Taking-Over Certificate 4.23 19
Commencement of Works 8.1 27
Communications 1.3 5
Communications, Language for 1.4 5

Completion of Outstanding Work and Remedying Defects 11.1 34
Completion, Statement at 14.10 46
Completion, Time for 8.2 28

Conditions, Unforeseeable Physical 412 16
Confidential Details 1.12 7

Contract Price, The 14.1 42

KED Do ontractor to Search 11.8 36
Y Contractor's Claims 20.1 59
;5 Contractor's Design Obligations 51 20
- Coﬁj[ractor's Documents 5.2 20
Contractor's Documents, Employer's Use of 1.10 7
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Contractor's Entitlement to Suspend Work 16.1 50

Contractor's Equipment 417 17
Contractor's General Obligations 41 11
Contractor's Liability, Cessation of 2.5 9
Contractor's Liability, Limitation of 17.6 54
Contractor's Obligations: Tests on Completion 9.1 31
Contractor's Operations on Site 4.23 19
Contractor's Personnel 6.9 24
Contractor's Personnel and Equipment, Records of 6.10 25
Contractor's Representative 4.3 13
Contractor's Superintendence 6.8 24
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Electronic Transmission of Communications
Employer's Claims
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Employer's Financial Arrangements
Employer's Liability, Cessation of
Employer's Personnel

Employer's Requirements, Errors in
Employer's Risks

Employer's Risks, Consequences of
Engineer, Delegation by the

Engineer, Instructions of the

Engineer, Replacement of

Engineer to act for the Employer
Engineer's Determinations

Engineer's Duties and Authority
Environment, Protection of the

Error by Contractor

Extension of Defects Notification Period
Extension of Time for Completion

Failure to Pass Tests after Complej \;
Failure to Pass Tests on Complgfidn
ca r
f

Final Payment Certificate, A fo
Final Payment Certificate

Force Majeu
Force Majeu
Forc jeure!
Fo

ion of the Contract

Electricity, Water and
00ds, Transport of

Health and Safety

Indemnities
Inspection
Instructions of the Engineer
Insurance against Injury to Persons and Damage to Property
Insurance for Contractor's Personnel
Insurance for Works and Contractor's Equipment
Insurances, General Requirements for
Intellectual Property Rights, Claims for Infringement of
Intellectual Property Rights in Contractor's Documents
Intellectual Property Rights in Employer's Documents
~<¢0_DOginterference, Avoidance of
_\:}f} ‘I'ﬁtgrference with Tests on Completion
g Intérim Payment Certificates, Application for
[nterim Payment Certificates, Issue of
h Inteppretation
@ e L}%La

—

Ly
o

1.3
2.5
14.15
1.11
15.5
4.20
2.4
1414
2.3
1.9
17.3
17.4
3.2

3.1
4.18
5.8
11.3
8.4

12.4
9.4
14.11
1413
2.4

19.5
19.4
19.1
19.2
19.6
4.24
19.7

4.19
416

6.7

17.1
7.3
3.3

18.3

18.4

18.2

18.1

17.5
1.10
1.11
414

10.3

14.3

14.6
1.2

@)

48

50
18

47

53
53

11
11
10
11
10
17
23
35
28

38
32
46
47

58
58
57
58
59
20
59

18
17

24

52
25
11
57
57
55
54
53

16
34
43
45



REGy

Y
J

€D _Dox
. 5.Cy

=)
()

- Q)
ADIC A2

Joint and Several Liability

Labour, Engagement of Staff and
Labour, Facilities for Staff and
Language

Law, Governing

Laws, Compliance with

Laws, Labour

Legislation, Adjustments for Changes in
Liability, Cessation of Contractor's
Liability, Cessation of Employer's
Liability, Joint and Several

Liability, Limitation of

Liability Unaffected by Insurances
Licences or Approvals, Permits,

Manner of Execution

Manuals, Operation and Maintenance
Materials in Event of Suspension, Payment for
Materials, Ownership of

Materials, Payment for Unfixed

Materials supplied by the Employer

Nominated Subcontractors \;
Notice of Intention to Deliver &

Notice to Correct
Notices, Addresses for

Obligations, after
Obligations, Cgon

Panﬁ\j&
Payeqt affer Termination by the Contractor

@ after Termination by the Employer

ent, Currencies of

Payment, Delayed

Payment for Plant and Materials for the Works
Payment in Applicable Currencies

Payment to Contractor after Force Majeure
Payments, Schedule of

Performance Certificate

Performance Security

Permits, Licences or Approvals

Personnel and Equipment, Records of Contractor's
Personnel, Contractor's

Personnel, Disorderly Conduct by

Personnel, Employer's

Personnel, Insurance for Contractor's

Personnel, Training of

Persons in the Service of Employer

’%@nt and Materials for the Works, Payment for
Plant and Materials in Event of Suspension, Payment for
Plant and Materials, Ownership of

Programme
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Progress, Rate of
Progress Reports
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Quality Assurance

Records of Contractor's Personnel and Equipment
Regulations and Laws, Compliance with
Regulations, Technical Standards and

Rejection

Release from Performance under the Law
Remedial Work

Remedy Defects, Failure to

Remedying Defects

Remedying Defects, Cost of
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Representative, Contractor's
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Resumption of Work after Suspensio
Retention, Deduction of

Retention Money, Payment of

Retesting after Failure of Tesgaft ompletion
Retesting after Failure of Iests\dQ Corhpletion
Right to Vary

and Health
Procedures

Schedule of Guarantees
Schedule of Payments
Search, Contractor to
Security, Performance
Setting Out
Site, Clearance of
Site, Contractor's Operations on
Site Data
Site, Right of Access to the
Site, Security of the
Staff and Labour, Engagement of
Staff and Labour, Facilities for
Standards and Regulations, Technical
~<¢0_DgStatement at Completion
5% Statement, Final
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Subcontractors 4.4 13

Subcontractors, nominated 4.5 13
Superintendence, Contractor's 6.8 24
Surfaces Requiring Reinstatement 104 34
Suspension, Consequences of 8.9 30
Suspension due to Employer's Default 16.1 50
Suspension of Work 8.8 30
Suspension, Payment for Plant and Materials in Event of 8.10 30
Suspension, Prolonged 8.11 30
Suspension, Resumption of Work after 8.12 31
Taking Over of Parts of the Works 10.2 33
Taking Over of the Works and Sections 10.1
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Technical Standards and Regulations 22
Termination by the Contractor 16. 51
Termination by the Contractor, Payment after . 51
Termination by the Employer 15.2 48
Termination by the Employer, Optional 15.5 50
Termination by the Employer, Payment after 156.4 49
Termination, Optional: after Force Majeure 19.6 59
Termination, Optional: at Employer's Conve 15.5 50
Termination, Valuation at Date of 15.3 49
Termination: Cessation of Work 16.3 51
Testing 7.4 26
Tests after Completion 12.1 37
Tests after Completion, Dela 12.2 37
Tests after Completio ass 12.4 38
Tests after Comple, ing 12.3 37
Tests, Further 11.6 35
Tests on Corffpletio 9.1 31
Tests on CoQRletigh), Delayed 9.2 31

TestsgamCom n, Failure to Pass 9.4 32
‘ ~Qmpletion, Interference with 10.3 34

rty nsurance 18.3 57

®\fo Completion 8.2 28

? for Completion, Extension of 8.4 28

Ime for Payment 14.7 45

Training 5.5 22

Transport of Goods 416 17
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Unforeseeable Physical Conditions 412 16

Unfulfilled Obligations 11.10 36

Valuation at Date of Termination 15.3 49

Value Engineering 13.2 38

Variation Procedure 13.3 39

Variations 13.1 38

Variations: Applicable Currencies 134 39

?ﬁga D5 xWages and Conditions of Labour 6.2 23
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Works and Contractor's Equipment, Insurance for 18.2 55
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Guidance for the Preparation of Particular Conditions

INTRODUCTION
The terms of the Conditions of Contract for Plant and Design-Build have be pared by the
Fédération Internationale des Ingénieurs-Conseils (FIDIC) and are recommerded f eral use for

the procurement (including design, manufacture, delivery and install
design and execution of building or engineering works, where tendey
basis. Modifications to the Conditions may be required in some |
are to be used on domestic contracts.

jon) t, and for the
¢ invited on an international
ctions, particularly if they

Under the usual arrangements for these types of contr ntractor is responsible for the
design and provision, in accordance with the Em r quirements, of plant and/or building

and/or engineering works.

The guidance hereafter is intended to asg
for various sub-clauses where appr

rs of the Particular Conditions by giving options
r as possible, example wording is included,
aide-memoire is given.

Before incorporating any ex; @' g, it must be checked to ensure that it is wholly suitable
for the particular circum . ss it is considered suitable, example wording should be
amended before use.

In t aration of the Conditions of Contract to be included in the tender documents for a
ontrad\the following text can be used:

The Conditions of Contract comprise the "General Conditions", which form part of the
"Conditions of Contract for Plant and Design-Build" First Edition 1999 published by the
Fédération Internationale des Ingénieurs-Conseils (FIDIC), and the following "Particular
Conditions", which include amendments and additions to such General Conditions.

There are no Sub-Clauses in the General Conditions which require data to be included in the
Particular Conditions. As noted in sub-paragraph (i) of the Foreword, the General Conditions refer
to any necessary data being contained in the Appendix to Tender or (for technical matters) in the
Employer's Requirements.

FIDIC has published a document entitled "Tendering Procedure" which presents a systematic
~._approach to the selection of tenderers and the obtaining and evaluation of tenders; the second
A "'({/;_/,eidition was published in 1994. The document is intended to assist the Employer to receive sound
w ‘eompetitive tenders with a minimum of qualifications. FIDIC intends to update Tendering Procedure
. and to publish a guide to the use of these Conditions of Contract for Plant and Design-Build.
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Notes on the Preparation of Tender Documents

The tender documents should be prepared by suitably-qualified engineers who are familiar
technical aspects of the required works, and a review by suitably-qualified lawye
advisable. The tender documents issued to tenderers will consist of the Conditions g

to include
in their Proposal but which do not form part of the Employer's Requirepgents Works. When
the Employer accepts the Letter of Tender, the Contract (which then es into full force and effect)
includes the accepted Proposal and completed Schedules.

The Employer's Requirements should specify the particulgg red\kemgiits for the completed Works,
including functional requirements, quality and scope, a uire the Contractor to supply
certain items, such as consumables which could b Schedule. The matters referred to in
some or all of the following Sub-Clauses might .
1.8 Number of copies of Contr cuments
1.13 Permissions being obtai e EMployer

2.1 Phased possession , structures, plant or means of access
4.1 e Works are required

4.6 rs) on the Site

4.7 and levels of reference

414

418

419 (City, r, gas and other services available on the Site

4.20 r's Equipment and free-issue material

51 ria for design personnel

actor's Documents required, and whether for approval
chnical standards and building regulations

Operational training for the Employer's Personnel

As-built drawings and other records of the Works

5. Operation and maintenance manuals

6.6 Facilities for Personnel

7.2 Samples

7.4 Testing during manufacture and/or construction
9.1 Tests on Completion

9.4 Damages for failure to pass Tests on Completion
121 Tests after Completion

12.4 Damages for failure to pass Tests after Completion
13.5 Provisional Sums

Many Sub-Clauses in the General Conditions make reference to data being contained in the
Appendix to Tender, providing a convenient location for the data which is usually required. The
example form in this publication thus provides a check-list of the data required; but there is no
"'%indication, either in the General Conditions or in the example Appendix to Tender, that this data is
%’ther prescribed by the Employer or inserted by the Tenderer. The Employer should prepare the
Appendix to Tender, based on this example form, with the elements completed to the extent of his
7 réquirements.

3



The Employer may also require other data from Tenderers, and include a questionnaire in the
Schedules.

The Instructions to Tenderers may need to specify any constraints on the completion of the
Appendix to Tender and/or Schedules, and/or specify the extent of other information which each
Tenderer is to include with his Tender. If each Tenderer is to produce a parent company guarantee
and/or a tender security, these requirements (which apply prior to the Contract becoming
should be included in the Instructions to Tenderers: example forms are annexed to thi ent
as Annexes A and B. The Instructions may include matters referred to in some or all {
Sub-Clauses:

4.3 Contractor's Representative (name and curriculum vitae)
4.9 Quality Assurance system

9.1 Tests on Completion

12.1 Tests after Completion

18 Insurances

20 Resolution of disputes

A design-build contract may constitute a turnkey con
fixtures, fittings and equipment (f.f.e.), the scope [

include design, construction,
hould be defined in the Employer's
@tailad requirements, such as the extent to

which the Works are to be fully equipped, r foNQperation, with spare parts and consumables
provided for operation (for a specified peri icallyoy the Employer. In addition, the Contractor
may be required to operate the Workg,eit few months' trial operation under Sub-Clause

thought should be given ajto thg extent of detail which tenderers can realistically be expected to
prepare and includ =- theiProposals. The extent of detail required should be described in the
Instructions to <& . Note that there can be no description in the documents which will
constitute t act, which only comes into full force and effect when a tenderer's Proposal is
accepted.

Con lon may be given to offering some remuneration to tenderers if, in order to provide a
sponsde Tender, they have to undertake studies or carry out design work of a conceptual nature.
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Sub-Clause 1.1 Definitions

It may be necessary to amend some of the definitions. For example:

1.1.3.1 the Base Date could be defined as a particular calendar date

1.1.4.6 one particular Foreign Currency may be required

1.1.4.8 a different currency may be required to be the contract Local Currency
1.1.6.2 the references to "Country" may be inappropriate for a cross-border Site
Sub-Clause 1.2 Interpretation

If the references to "profit" are to be more precisely specified, this Sub-Clause ma@

AN

lard
EXAMPLE At the end of Sub-Clause 1.2, insert:
In these Conditions, provisions includi e expression "Cost plus
reasonable profit" require this profit e -twentieth (5%) of this
Cost. n

Sub-Clause 1.5 Priority of Documents

An order of precedence is usually necessary, i
contract documents. If no order of prece

varied: \
\

EXAMPLE

S€ 5 and substitute:

ts formmg the Contract are to be taken as mutually
f one another. If an ambiguity or discrepancy is found, the
riority Jshall be such as may be accorded by the governing law. The
er has authority to issue any instruction which he considers

@Lnecessaw to resolve an ambiguity or discrepancy.
S~
:)X Contract Agreement

Sub-Claug

The f Agreement should be included in the tender documents as an annex to the Particular
onditlRs: an example form is included at the end of this publication. If lengthy tender negotiations
ere necessary, it may be considered advisable for the Contract Agreement to record the Accepted

tract Amount, Base Date and/or Commencement Date. Entry into an Agreement may be
necessary under applicable law.

Sub-Clause 1.10 Employer's Use of Contractor's Documents

Additional provisions may be required, if all rights to particular items of computer software (for
example) are to be assigned to the Employer. The provisions should take account of the applicable
Laws.

Sub-Clause 1.13 Compliance with Laws

For a plant contract, alternative arrangements may be appropriate:

EXAMPLE SUB-CLAUSE FOR A PLANT CONTRACT

Insert at the end of Sub-Clause 1.13:

except: example text between lines may be copied 5



However, the Contractor shall submit, in good time, the details of Goods
to the Employer, who shall then promptly obtain all import permits or
licences required for these Goods.

The Employer shall also obtain or grant all consents including permits-
to-work, rights-of-way and approvals required for the Works.

Sub-Clause 1.14 Joint and Several Liability

For a major contract, detailed requirements for the joint venture may need to be specified. For
example, it may be desirable for each member to produce a parent company guarapkee: an
example form is annexed to this document as Annex A.

These requirements, which apply prior to the Contract becoming effective, shoulbe+ din
the Instructions to Tenderers. The Employer will wish the leader of the jOQ Vvent to be
appointed at an early stage, providing a single point of contact thereafter,@Qqd w! wish to be
involved in a dispute between the members of a joint venture. The Employer scrutinise the
joint venture agreement carefully, and it may have to be appro by the project's financing
institutions.

Additional Sub-Clause Details to be Confidential

If confidentiality is required, an additional sub—ola%ﬁy\ added:
AN

EXAMPLE SUB-CLAUSE
SUB-CLAUS The Contractor, @ﬁt e details of the Contract as private and
confidential, excet to\¥he extent necessary to carry out obligations

under it or y with applicable Laws. The Contractor shall not
publi be published, or disclose any particulars of the Works
in_an or technical paper or elsewhere without the previous
ree n gt the Employer.
Clause 2 The Employer
Sub-Clau Right of Access to the Site
It m essential for the Contractor to have early access to the Site for the purposes of survey

nd s urface investigations. If right of access cannot be granted, both early and thereafter
clusively, details should be given in the Employer's Requirements.

Sub-Clause 2.3 Employer's Personnel

These provisions should be reflected in the Employer's contracts with any other contractors on the

Site.
Clause 3 The Engineer
Sub-Clause 3.1 Engineer's Duties and Authority
G ?:(ga DG > Any requirements for Employer's approval should be set out in the Particular Conditions:
S P

The Engineer shall obtain the specific approval of the Employer before
taking action under the following Sub-Clauses of these Conditions:

@ el
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(@ Sub-Clause *

(b) Sub-Clause *

** (insert number; describe action, unless all require approval)

This list should be extended or reduced as necessary. If the obligation to obtain the approval of the
Employer only applies beyond certain limits, financial or otherwise, the example wording should be
varied.

Additional Sub-Clause Management Meetings
7z
EXAMPLE SUB-CLAUSE \\{%
The Engineer or the Contractor's Representative may r&Gui er
to attend a management meeting in order to review t gelpents for
future work. The Engineer shall record the bugiQess hagement

meetings and supply copies of the record to those ndjhg the meeting
and to the Employer. In the record, respqg, ilities forany actions to be

Clause 4 The Contractor U

Sub-Clause 4.2 Performance Security

annexed to the Partloular Condltlons
and Annex D. They incorporate two set '-- orm Rules published by the International Chamber

of Commerce (the "ICC", wh|ch ' =

publishes guides to these Uni
may have to be amende co . =y |th appllcable law.

EXAMPLE M end of the second paragraph of Sub-Clause 4.2, insert:

If the Performance Security is in the form of a bank guarantee, it shall
be issued either (a) by a bank located in the Country, or (b) directly
by a foreign bank acceptable to the Employer. If the Performance
Security is not in the form of a bank guarantee, it shall be furnished
by a financial entity registered, or licensed to do business, in the
Country.

Sub-Clause 4.3 Contractor's Representative

If the Representative is known at the time of submission of the Tender, the Tenderer may propose
the Representative. The Tenderer may wish to propose alternatives, especially if the contract award
seems likely to be delayed. If the ruling language is not the same as the language for day to day
communications (under Sub-Clause 1.4), or if for any other reason it is necessary to stipulate that
the Contractor's Representative shall be fluent in a particular language, one of the following
sentences may be added.

=— EXAMPLE At the end of Sub-Clause 4.3, add:

I'(EI’- L CJ "

\)\? {'0{7 The Contractor's Representative and all these persons shall also be
) fluent in (insert name of language)
-
EXAMPLE At the end of Sub-Clause 4.3, add:

except: example text between lines may be copied 7



If the Contractor's Representative, or these persons, is not fluent in
(insert name of language), the Contractor
shall make a competent interpreter available during all working hours.

Sub-Clause 4.4 Subcontractors

The wording in the General Conditions includes the conditions which will usually be applicable. If
less (or no) consent is required, some (or all) of sub-paragraphs (a) to (c) may be deleted, or
qualified in the Particular Conditions:

EXAMPLE . o
Prior consent shall not be required if the value of the subcontrgg¥’is less

than one percent (1%) of the Accepted Contract Amount. /
N

Sub-Clause 4.8 Safety Procedures
If the Contractor is sharing occupation of the Site with others, it may ng§ be iate for him to

provide some of the listed items. In these circumstances, the E er's obligations should be
specified.

Sub-Clause 4.12 Unforeseeable Physical Condjti

In the case of major sub-surface works, the allo ¢ risk of sub-surface conditions is an

aspect which should be considered when tend Fagples are being prepared. If this risk is to
be shared between the parties, the Sub—Cl%&a Qe amended:

A

EXAMPLE Delete sub «r;% (\b? of Sub-Clause 4.12 and substitute:
(b) MNfor any such Cost, ~ percent( %)

h shall be included in the Contract Price (the balance
percent of the Cost shall be borne by the Contractor).

n
Sub-Clause 4.16 *angport of Goods

For a planm alternative arrangements may be appropriate:

\\/ Insert at the end of Sub-Clause 4.16:

The Contractor shall request the Engineer’s permission to deliver any
item of Goods to the Site. No Goods shall be delivered without this
permission, which shall not relieve the Contractor from any
obligation.

Sub-Clause 4.17 Contractor's Equipment

If the Contractor is not to provide all the Contractor's Equipment necessary to complete the Works,
the Employer's obligations should be specified: see Sub-Clause 4.20. If vesting of Contractor's
Equipment is required, further paragraphs may be added, subject to their being consistent with
applicable laws:

EXAMPLE At the end of Sub-Clause 4.17, add the following paragraphs:
I’(tD rCJf\
r_:;}'} (//,:\ Contractor's Equipment which is owned by the Contractor (either
g 5 directly or indirectly) shall be deemed to be the property of the
Employer with effect from its arrival on the Site. This vesting of property
shall not:

@ el
el \“3)
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Clause 5

(@ affect the responsibility or liability of the Employer,

(b) prejudice the right of the Contractor to the sole use of the vested
Contractor's Equipment for the purpose of the Works, or

(© affect the Contractor's responsibility to operate and maintain
Contractor's Equipment.

The property in each item shall be deemed to revest in the Contractor
when he is entitled either to remove it from the Site or to receive the
Taking-Over Certificate for the Works, whichever occurs first.

%

If services are to be available for the Contractor to use, the Specification utd” giveg details,
including locations and prices.

Sub-Clause 4.19 Electricity, Water and Gas

Sub-Clause 4.20 Employer's Equipment and Free-lssuefi&terial

For this Sub-Clause to apply, the Specification should describffeach item“which the Employer will
provide and/or operate and should specify all necessary_detals. With some types of facilities,
further provisions may be necessary, in order to clarify as as liability and insurance.

Sub-Clause 4.22 Security of the Site

If the Contractor is sharing occupation of t
responsible for its security. In these cir

ith Others, it may not be appropriate for him to be

it
S es,¥he Employer's obligations should be specified.

Sub-Clause 5.1

The Contractor
outline desigi=S
ou dvised of the extent to which the Employer's outline design is a suggestion

Contractor's Documents

"Contractor's Documents" are defined as the documents which the Contractor must submit to
the Engineer, as specified elsewhere in the Contract, which will not necessarily include (for example)
all the technical documents which the Contractor's Personnel will need in order to execute the Works.

The Employer's Requirements should specify the extent to which Contractor's Documents are
required, which of them are required for approval (not just review), and the submission procedures.
For example, it may be appropriate for the Employer's Requirements for a plant contract to specify
that the Contractor's Documents shall include drawings showing how the Plant is to be affixed and
any other information required for:

(@ preparing suitable foundations or other means of support,

providing suitable access on the Site, for the Plant and any necessary equipment, to the
Z place where the Plant is to be erected, and/or

() making necessary connections to the Plant.
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Different "review periods" may be specified, taking account of the time necessary to review the
different types of drawing, and/or of the possibility of substantial submissions at particular stages
of the design-build process.

Clause 6 Staff and Labour
Sub-Clause 6.5 Working Hours
If the Employer does not wish to specify working hours in the Appendix to Tender, or to restrict them

to the times specified by the Tenderer (in order to plan the Engineer's supervision, for exampie), this
Sub-Clause may be deleted.

Sub-Clause 6.6 Facilities for Staff and Labour

If the Employer will make some accommodation available, his obligatio”R®\to should be
specified.

Sub-Clause 6.8 Contractor's Superintendence

If the ruling language is not the same as the language for day {daygommunications (under Sub-

Clause 1.4), or if for any other reason it is neces pulate that the Contractor's
superintending staff shall be fluent in a panicularw e following sentence may be added.
DNV~
EXAMPLE Insert at the end g% se 6.8:
A reasonable praortio of the Contractor's superintending staff shall
have a wor ledge of

(inse f language),

r the) Contractor shall have a sufficient number of competent

A i eters available on Site during all working hours.
Additional ses
Exa S sible provisions which could be added, in order to take account of the
circ ces and locality of the Site, are included in FIDIC's Conditions of Contract for

onstrydion.

se’? Plant, Materials and Workmanship

Additional Sub-Clause

If the Contract is being financed by an institution whose rules or policies require a restriction on the
use of its funds, a further sub-clause may be added:

EXAMPLE SUB-CLAUSE

All Goods shall have their origin in eligible source countries as defined in
(insert name of published guidelines for procurement).

Goods shall be transported by carriers from these eligible source
countries, unless exempted by the Employer in writing on the basis of

L&) f(jﬂll,f\ L L}%L:b
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potential excessive costs or delays. Surety, insurance and banking
services shall be provided by insurers and bankers from the eligible
source countries.

Clause 8 Commencement, Delays and Suspension

: el ! D¢ Jf\

Sub-Clause 8.2 Time for Completion

If the Works are to be taken-over in stages, these stages should be defined as Sections, in the
Appendix to Tender.

Sub-Clause 8.7 Delay Damages

Under many legal systems, the amount of these pre-defined damages must repfsent a rZasonable
pre-estimate of the Employer's probable loss in the event of delay. If the Accérted Qantract Amount
is to be quoted as the sum of figures in more than one currency, it may be pre o define these
damages (per day) as the percentage reduction which would be ap to each of these figures. If
the Accepted Contract Amount is expressed in the Local Curren ages per day may either
be defined as a percentage or be defined as a figure in Local @ifrrency; se¥ Sub-Clause 14.15(b).

Additional Sub-Clause

Incentives for early completion may be includeg er documents (although Sub-Clause
13.2 refers to accelerated completion):

EXAMPLE SUB-CLAUSE

orksf) Details of the work required to be executed to entitle the
ctor to bonus payments and the amount of the bonuses are
stated in the Employer's Requirements.

For the purposes of calculating bonus payments, the dates given in the
Appendix to Tender for completion of Sections are fixed. No adjustments
of the dates by reason of granting an extension of the Time for
Completion will be allowed.

se 9 Tests on Completion
Sub-Clause 9.1 Contractor's Obligations

The Employer's Requirements should describe the tests which the Contractor is to carry out before
being entitled to a Taking-Over Certificate. It may also be appropriate for the Contractor's Proposal
to include detailed arrangements, instrumentation, etc. If the Works are to be tested and taken-over
in stages, the tests requirements may have to take account of the effect of some parts of the Works
being incomplete.

The wording in the sub-paragraphs includes the conditions which are typically applicable for a plant

(//contract but otherwise may require amendment. In particular, sub-paragraph (c) refers to trial

eration, during which any product produced by the Works becomes the property of the Employer.
He thus becomes responsible for disposing of it, and entitled to retain the proceeds from selling it. If

7 the product is to be retained by the Contractor, the Sub-Clause should be amended accordingly.

@ e
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Sub-Clause 9.4 Failure to Pass Tests on Completion

If the reduction referred to in the final paragraph, based on the extent of the failure, is to be defined
in the Particular Conditions or in the Employer's Requirements, minimum acceptable performance
criteria should also be specified.

Clause 10 Employer's Taking Over

Sub-Clause 10.1 Taking-Over Certificate

If the Works are to be taken-over in stages, these stages should to be defined as Sectj
Appendix to Tender. Precise geographical definitions are advisable, and the A
include a table, so as to define the aspects relating to the Retention Money reldases

Completion and delay damages: the table is shown in the example Appendix. S

Clause 11 Defects Liability &
Sub-Clause 11.10 Unfulfilled Obligations <§ D

It may be necessary to review the effect of this Sub-C ation to the period of liability
imposed by the applicable law.

Clause 12 Tests afte l&tion

Sub-Clause 12.1 Procedy after Completion

The Employer's Requireme @: scribe the tests he requires, after taking-over, to verify that
the Works fulfil his perfor erements. For some types of Works, these Tests may be the
most difficult to specify \ell, Jl hough they are critical to a successful outcome. It may be

With man Works, it may be essential to define the physical inputs, and/or for tenderers
to pregerioNin 26chedule of Guarantees, probably) the performance criteria which their Plant will
achi

he provisions in the General Conditions are based upon the Tests after Completion being carried
ONjby the Employer and his operating personnel, with guidance from the Contractor's staff. If other
arrangements are envisaged, they should be specified in the Employer's Requirements, and the
Sub-Clause should be amended accordingly. For example, the provisions in FIDIC's Conditions of
Contract for EPC/Turnkey Projects are based upon these Tests being carried out by the Contractor,
with the Employer providing consumables, personnel and power.

Sub-Clause 12.4 Failure to Pass Tests after Completion
If the first part of this Sub-Clause is to apply, the method of calculating the non-performance damages

(based on the extent of the failure) should be defined in the Particular Conditions or in the Employer's
Requirements, and the minimum acceptable performance criteria should also be specified.

Clat%e 13 Variations and Adjustments

7 Variations can be initiated by any of three ways:
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(a) the Engineer may instruct the variation under Sub-Clause 13.1, without prior agreement as
to feasibility or price;

(b)  the Contractor may initiate his own proposals under Sub-Clause 13.2, which are intended to
benefit both Parties; or

(€ the Engineer may request a proposal under Sub-Clause 13.3, seeking prior agreement so as
to minimise dispute.

Sub-Clause 13.5 Provisional Sums

Although generally inappropriate for this type of contract, a Provisional Sum may be regUiresl for
parts of the Works which are not required to be priced at the risk of the Contractor, ,

a Provisional Sum may be necessary to cover goods which the Employer wants to g€l deal
with a major uncertainty regarding sub-surface conditions. It is essential to defin copg of each
Provisional Sum (in a Schedule, probably), since the defined scope will the\Noe ex¢luded from the
other elements of the Accepted Contract Amount. If a Provisional Sumys like valued under

Sub-Clause 13.5(b), the percentage should be quoted by tendererg A&he Appendix to Tender.
Sub-Clause 13.8 Adjustments for Changes in Cost

These provisions for adjustments may be required if it wo asonable for the Contractor to
bear the risk of escalating costs due to inflation is Sub-Clause is not to apply, the
Appendix to Tender should include a table for rrencies of payment: the appropriate
table is shown in the example Appendix. P re should be taken in the calculation of the
weightings/coefficients ("a", "b", "c¢", ..., hich must not exceed unity), and in the
selection and verification of cost indic ice may be appropriate. For a plant contract, it
may be preferable to adopt formuylag more directly related to the timing of the costs
incurred by manufacturers.

Clause 14 ontract Price and Payment

Sub-Clause 14 The Contract Price

ormally, this type of contract is based on a lump sum price, with little or no remeasurement. The

tractor thus takes the risk of changes in cost arising from his design. The lump sum price may

consist of two or more amounts, quoted in the currencies of payment (which may, but need not,
include the Local Currency).

In order to value Variations, Tenders may be required to be accompanied by detailed price break-
downs, including quantities, unit rates and other pricing information. This information can also be
useful for the assessment of interim payments. However, the information may not have been priced
competitively. When the tender documents are being prepared, the Employer must therefore decide
whether he will accept being bound by the tenderer's breakdowns. If not, he should have ensured
that the Engineer has the necessary expertise to value any Variations which may be required.

€D Do Additional Sub-Clauses may be required to cover any exceptions to the options set out in Sub-

& "'({/;_/i\)lause 14.1, and any other matters relating to payment.

i Z

- I?Sub-CIause 14.1(a) is not to apply, the method of determining the Contract Price should be defined

h, 4 in additional Sub-Clauses, as envisaged in the last sentence of Sub-Clause 14.1. If payment for any

NEIDIC A%
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part of the Works is to be made on the basis of measurement, the part must be defined in the
Contract, and the following wording might be appropriate for one of the additional Sub-Clauses:

EXAMPLE SUB-CLAUSE FOR MEASUREMENT

N@®)

The Engineer shall agree or determine the value of those parts of the
Works which are to be measured, in accordance with Sub-Clause 3.5.
Measurement shall be made of the net actual quantities of those parts,
notwithstanding local practice.

Whenever the Engineer requires any part of the Works to be megasured,
reasonable notice shall be given to the Contractor's Represerygtiv ho
shall:

(@ promptly either attend or send another qualifi epresgiftative to
assist the Engineer in making the measurefent,
(b) supply any particulars requested by the En

If the Contractor fails to attend se a representative, the
measurement made by (or on behaf/6f) the Engineer shall be accepted
as accurate.

Except as otherwise stajedNn ntract, wherever any Permanent
Works are to be meag{ed/d ords, they shall be prepared by the

Engineer. The Copract{<shall, as and when requested, attend to
examine and e redords with the Engineer, and shall sign the
same when _agreq. If Contractor does not attend to examine and
agree these they shall be accepted as accurate.

If the t@- or examines and disagrees the records, and/or does not
on th agreed, then the Contractor shall notify the Engineer of the
spe in which the records are asserted to be inaccurate. After

r ng this notice, the Engineer shall review the records and either

confirm or vary them. If the Contractor does not so notify the Engineer

within 14 days after being requested to examine the records, they shall
be accepted as accurate.

SRIHE

\
If S %M(b) is not to apply, additional Sub-Clause(s) should be added.

MPLE SUB-CLAUSE ON EXEMPTION FROM DUTIES

[ %L'b
14Dic A2

All Goods imported by the Contractor into the Country shall be exempt
from customs and other import duties, if the Employer's prior written
approval is obtained for import. The Employer shall endorse the
necessary exemption documents prepared by the Contractor for
presentation in order to clear the Goods through Customs, and shall also
provide the following exemption documents:

(describe the necessary documents, which the Contractor will be unable
to prepare)

If exemption is not then granted, the customs duties payable and paid
shall be reimbursed by the Employer.

All imported Goods, which are not incorporated in or expended in
connection with the Works, shall be exported on completion of the Contract.
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If not exported, the Goods will be assessed for duties as applicable to the
Goods involved in accordance with the Laws of the Country.

However, exemption may not available for:

(@ Goods which are similar to those locally produced, unless they are
not available in sufficient quantities or are of a different standard to
that which is necessary for the Works; and

(b)  any element of duty or tax inherent in the price of goods or
services procured in the Country, which shall be deemed to be
included in the Accepted Contract Amount.

Port dues, quay dues and, except as set out above, al
or duty inherent in the price of goods or services sh
included in the Accepted Contract Amount.

EXAMPLE SUB-CLAUSE ON EXEMPTION FROM TAXES

Expatriate (foreign) personnel shall be liablesfor income tax levied in
the Country on earnings paid in an i
levied on subsistence, rentals '
the Contractor to Contra onnel, or for allowances in lieu. If any
Contractor's Personneqavg f their earnings paid in the Country in
service on the anyNdalance remaining of their earnings paid in
foreign currencie

The Epryolo I seek exemption for the purposes of this Sub-Clause. If it
is not\dranted) the relevant taxes paid shall be reimbursed by the Employer.
—"
Sub-Clause 14.2 dvapice Payment

When writing t @ llar Conditions, consideration should be given to the benefits of advance
i L,\ KQis Sub-Clause is not to apply, the total advance payment (and the number of
4 than one) must be specified in the Appendix to Tender. The rate of deduction for
ghould be checked to ensure that repayment is achieved before completion. The
typice\jigires in sub-paragraphs (a) and (b) of the General Conditions Sub-Clause are based on the
sumpdiQn that the total advance payment is less than 22% of the Accepted Contract Amount.

acceptable form(s) of guarantee should be included in the tender documents, annexed to the
Particular Conditions: an example form is annexed to this document, as Annex E.

If the Contractor is to provide major items of Plant, consideration should be given to the benefits of
stage payments during manufacture. The Employer may consider it advisable to have some form
of security, since these payments would not relate to anything in his possession. If the Contractor
is to be entitled to stage payments prior to shipment, the tender documents may include:

(a) provisions in the Appendix to Tender linking the timing of advance payment (under this Sub-
Clause) to the stages of manufacture;

> (b)  in the Schedule of Payments or other document to be used to determine the contract value
'%:\ under Sub-Clause 14.3(a), a price for each of these stages (this would require the addition
3 of provisions for securities); or

() detailed amendments to Sub-Clause 14.5.
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Sub-Clause 14.4 Schedule of Payments

The General Conditions contain provisions for interim payments to the Contractor, which may be
based on a Schedule of Payments. If another basis is to be used for determining interim valuations,
details should be added in the Particular Conditions. If payments are to be specified in a Schedule
of Payments, the "minimum amount of interim certificates" could be omitted from the Appendix to
Tender, and the Schedule of Payments could be in one of the following forms:

(a) an amount (or percentage of the estimated final Contract Price) could be entered for each
month (or other period) during the Time for Completion, which can prove unreasonable if the
Contractor's progress differs significantly from the expectation on which the Schedyle was
based; or

(b)  the Schedule could be based on actual progress achieved in executing t
necessitates careful definition of the payment milestones. Disagreements
work required for a payment milestone is nearly achieved but t cannot be
completed until some months later.

The figures inserted by the Tenderer in the Schedule of Payment y bsxompared with his tender
programme (if any), in order to assess whether they are reasogifbly cansistent with each other.

Alternatively, if the Works consist of only a few different ty fations, a simple measurement

approach for interim valuations may be appropriat?(/’)L

EXAMPLE SUB-CLAUSE FOR INTERIM VAL N%CEDURE

orkgl/which shall have been priced using all-in rates such that the total
nt equals the estimated final Contract Price. The BPQPW shall not
contain priced items for design or for Temporary Works. The value of
each element of this work, and of any other work elements not described
in the BPQPW, shall each be included in the rates for Permanent Works
which are to be constructed after the element is carried out.

The BPQPW shall be subject to the approval of the Engineer, which may
at any time be withdrawn, and shall be without prejudice to the final
amount due under the Contract. The BPQPW shall be revised and
reissued if it appears at any time before Taking-Over that it will not fully
represent the Permanent Works when complete.

During the Time for Completion, the contract value for the purposes of
sub-paragraph (a) of Sub-Clause 14.3 shall not exceed the amount
calculated from the current BPQPW, based on the quantities of
Permanent Works which have been constructed in accordance with the
Contract. Each Statement shall:

(@ be in the same form as that of the current BPQPW,
(b) include a signed statement that its current BPQPW (including

% anticipated final quantities) and the as-constructed quantities are
all correct, and
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(© be accompanied by a certificate signed by the Contractor's
Representative, certifying that the part of the Works constructed
to date complies with the Contract.

Sub-Clause 14.7 Payment

If a different period for payment is to apply, the Sub-Clause may be amended:

EXAMPLE In sub-paragraph (b) of Sub-Clause 14.7, delete "56" and substitute "42"
If the country/countries of payment need to be specified, details may be incl N a
Schedule.

Sub-Clause 14.8 Delayed Payment

If the discount rate of the central bank in the country of the currency of pgymelN t a reasonable
basis for assessing the Contractor's financing costs, a new r, ay have to be defined.
Alternatively, the actual financing Costs could be paid, takirg addQunt of local financing
arrangements.

Sub-Clause 14.9 Payment of Retention Mone

If part of the Retention Money is to be release
additional Sub-Clause may be added. The
the tender documents, annexed to the P
document, as Annex F.

EXAMPLE SUB-CLAUSE FOR R¥ D ETENTION

\a? étention Money has reached three-fifths (60%) of the limit of
etenjipn Money stated in the Appendix to Tender, the Engineer shall
C and the Employer shall make payment of half (50%) of the limit of
Retention Money to the Contractor if he obtains a guarantee, in a form
and provided by an entity approved by the Employer, in amounts and
currencies equal to the payment.

The Contractor shall ensure that the guarantee is valid and enforceable
until the Contractor has executed and completed the Works and
remedied any defects, as specified for the Performance Security in Sub-
Clause 4.2, and shall be returned to the Contractor accordingly. This
release of retention shall be in lieu of the release of the second half of the
Retention Money under the second paragraph of Sub-Clause 14.9.

Sub-Clause 14.15 Currencies of Payment

If all payments are to be made in Local Currency, it must be named in the Letter of Tender, and only
the first sentence of this Sub-Clause will apply. Alternatively, the Sub-Clause may then be replaced:

EXAMPLE SUB-CLAUSE FOR A SINGLE CURRENCY CONTRACT

The currency of account shall be the Local Currency and all payments
<O made in accordance with the Contract shall be in Local Currency. The
Local Currency payments shall be fully convertible, except those for local
costs. The percentage attributed to local costs shall be as stated in the
Appendix to Tender.
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Financing Arrangements
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For major contracts in some markets, there may be a need to secure finance from entities such as
aid agencies, development banks, export credit agencies, or other international financing
institutions. If financing is to be procured from any of these sources, the Particular Conditions may
need to incorporate its special requirements. The exact wording will depend on the relevant
institution, so reference will need to be made to them to ascertain their requirements, and to seek
approval of the draft tender documents.

The financing institution or bank may wish the Contract to include references to the financing
arrangements, especially if funding from more than one source is to be arranged to finance 'fferent
elements of supply. It is not unusual for the Particular Conditions to include specia|
identifying different categories of Plant and specifying the documents to be pr
relevant financing institution to obtain payment. If the financing institution's requi
met, it may be difficult (or even impossible) to secure suitable financing for the RxQJeCt, gixd/or the
institution may decline to provide finance for part or all of the Contract.

Alternatively, the Contractor may be prepared
responsibility for them, although he would probgl

financing arrangements and retain
i0le or unwilling to provide finance from

Contractor would then have to gug wn financing to cover the shortfall between the
payments and his outgoings, inancing bank) would probably require some form of
security, guaranteeing pay

It may be appropriate for\tRe Epyployer, when preparing the tender documents, to anticipate the

latter requirement synde g to provide a guarantee for the element of payment which the
Contractor is to<¢ hen the Works are complete. The acceptable form(s) of guarantee should

be inolude' ender documents, annexed to the Particular Conditions: an example form is
annexed tO ddcorment, as Annex G. The following Sub-Clause may be added.

EXAl PROVISIONS FOR CONTRACTOR FINANCE

The Employer shall obtain (at his cost) a payment guarantee in the
amount and currencies, and provided by an entity, as stated in the
Appendix to Tender. The Employer shall deliver the guarantee to the
Contractor within 28 days after both Parties have entered into the
Contract Agreement. The guarantee shall be in the form annexed to
these Particular Conditions, or in another form acceptable to the
Contractor. Unless and until the Contractor receives the guarantee, the
Engineer shall not give the notice under Sub-Clause 8.1.

The guarantee shall be returned to the Employer at the earliest of the
following dates:

(@ when the Contractor has been paid the Accepted Contract Amount;

(b) when obligations under the guarantee expire or have been

) .
Z discharged; or

(© when the Employer has performed all obligations under the Contract.
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Clause 15 Termination by Employer

Sub-Clause 15.2 Termination by Employer

Before inviting tenders, the Employer should verify that the wording of this Sub-Clause, and each
anticipated ground for termination, is consistent with the law governing the Contract

Sub-Clause 15.5 Employer's Entitlement to Termination

Unless inconsistent with the requirements of the Employer and/or financing institutions, a further
sentence may be added.

EXAMPLE Insert at the end of Sub-Clause 15.5: %/
@wy other

The Employer shall also pay to the Contractor the a
loss or damage resulting from this termination. %

A4

Clause 16 Suspension and Terminati Contractor
Sub-Clause 16.2 Termination by Contractor
Before inviting tenders, the Employer should verify t e \Wgrding of this Sub-Clause is consistent
with the law governing the Contract. The Contr erify that each anticipated ground for

termination is consistent with such law.
@zonsibility

O In Sub-Clause 17.6, the sum referred to in the penultimate sentence shall
be
Y\

N
Addi awause Use of Employer's Accommodation/Facilities

Clause 17

Sub-Clause 17.6

EXAMPLE

the tractor is to occupy the Employer's facilities temporarily, an additional sub-clause may be
dded:

© EXAMPLE SUB-CLAUSE The Contractor shall take full responsibility for the care of the items

detailed below, from the respective dates of use or occupation by the
Contractor, up to the respective dates of hand-over or cessation of
occupation (where hand-over or cessation of occupation may take
place after the date stated in the Taking-Over Certificate for the
Works):

(insert details)

If any loss or damage happens to any of the above items while the
Contractor is responsible for their care, arising from any cause
whatsoever other than those for which the Employer is liable, the
Contractor shall, at his own cost, rectify the loss or damage to the
satisfaction of the Engineer.
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Clause 18 Insurance

The wording in the General Conditions describes the insurances which are to be arranged by the
"insuring Party", who is to be the Contractor unless otherwise stated in the Particular Conditions.
Insurances so provided by the Contractor are to be consistent with the general terms agreed with
the Employer. The Instructions to Tenderers may therefore require tenderers to provide details of the
proposed terms.

If the Employer is to arrange any of the insurances under this Clause, the tender documents should
include details as an annex to the Particular Conditions (so that tenderers can estimate what other
insurances they wish to have for their own protection), including the conditions, limits, ex pt|ons
and deductibles; preferably in the form of a copy of each policy. The Employer may fi
to effect the insurances described in the third paragraph of Sub-Clause 18.2 (f
Equipment, which includes Subcontractor's equipment), because the Employer
amount or value of these items of equipment. The following sentence may mclu in the
Particular Conditions:

0
EXAMPLE Delete the final paragraph of Sub-Clau %d substitute:

However, the insurances described\R_the fiirst two paragraphs of Sub-
Clause 18.2 shall be effecte tained by the Employer as
insuring Party, and not % actor.

N\ A~
Additional Sub-Clause Insurance for Degf nv

If the Employer requires the additional protesdion oMesign insurance, an additional sub-clause may

be added:
a\\
EXAMPLE SUB-CLAUSE U

he Cphtractor shall effect professional indemnity insurance, which shall
C he risk of professional negligence in the design of the Works. This
insurance shall be for a limit of not less than
The Contractor shall use his best endeavours to maintain the
professional indemnity insurance in full force and effect until
. The Contractor undertakes to notify the
Employer promptly of any difficulty in extending, renewing or reinstating
this insurance.

se 19 Force Majeure

Before inviting tenders, the Employer should verify that the wording of this Clause is compatible with
the law governing the Contract.

Clause 20 Claims, Disputes and Arbitration
Sub-Clause 20.2 Appointment of the Dispute Adjudication Board

€D Do Unless the Engineer (although appointed by the Employer) is to make the pre-arbitral decisions
A (//under this Clause 20, in accordance with the alternative option described below, the Contract
;" should include the provisions under Clause 20 which, whilst not discouraging the Parties from
- reachlng agreement on disputes as the works proceed, allow them to refer contentious matters to
7 ah impartial dispute adjudication board ("DAB").

[ )
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The adjudication procedure depends for its success on, amongst other things, the Parties' confidence
in the agreed individual(s) who will serve on the DAB. Therefore, it is essential that candidates for this
position are not imposed by either Party on the other Party; and that, if the individual is selected under
Sub-Clause 20.3, the selection is made by a wholly impartial entity. FIDIC is prepared to perform this
role, if this authority has been delegated in accordance with the example wording in the Appendix to
Tender.

Sub-Clause 20.2 envisages appointment of the DAB after a Party gives notice of its intention to
refer a dispute to a DAB. However, for certain types of project, particularly those involving extensive
work on Site, where it would be appropriate for the DAB to visit the Site on a regular basis, it may
be decided to retain the services of a permanent DAB. In this case Sub-Clause 20.2 a

together with the Appendix and Annex to the General Conditions, and the Dispute Aghdi
Agreement, should be amended to comply with corresponding wording contained in
Conditions of Contract for Construction.

Sub-Clause 20.2 provides for two alternative arrangements for the DAB:

(a) one person, who acts as the sole member of the DAB, g entel into a tripartite
agreement with both Parties; or

(o) a DAB of three persons, each of whom has entered i a artite agreement with both
Parties.

W@ alternatives shown at the end of this
7 Both of these forms incorporate (by
judicstion Agreement, which are included as the
re also referred to in Sub-Clause 20.2. Under

judication Agreement, each individual person is

The form of this tripartite agreement could be on
publication, as appropriate to the arrange
reference) the General Conditions of Disg
Appendix to the General Conditions beca
either of these alternative forms of
referred to as a Member.

Before the Contract is en in sideration should be given as to whether a one-person or
three-person DAB is prefarable fof a particular project, taking account of its size, duration and the
fields of expertise whigh wil olved.

Altef{QtivgRy, tre Engineer may make these pre-arbitral decisions. This alternative, which has been
e E eer's traditional role in common law countries, may be appropriate if the Engineer is an
\ndependeént professional consulting engineer with the experience and resources required for the
inistration of all aspects of the contract. The Employer should recognise that, although the
Engineer generally acts for the Employer as specified in Sub-Clause 3.1(a), the Engineer will make
these pre-arbitral decisions impartially and the Employer must not prejudice this impartiality. If this
alternative is considered appropriate, the Sub-Clause may be varied:

EXAMPLE SUB-CLAUSE FOR PRE-ARBITRAL DECISIONS BY THE ENGINEER
Delete Sub-Clauses 20.2 and 20.3.

Delete Sub-Clause 20.4 and substitute the Sub-Clause 20.4 published
in FIDIC’S “Conditions of Contract for Construction” First Edition 1999,
and then delete the second paragraph of such substituted Sub-Clause
20.4 and insert the following paragraph:

The Engineer shall act as the DAB in accordance with this Sub-Clause
20.4, acting fairly, impartially and at the cost of the Employer. In the event

except: example text between lines may be copied 21
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that the Employer intends to replace the Engineer, the Employer's notice
under Sub-Clause 3.4 shall include detailed proposals for the
appointment of a replacement DAB.

Sub-Clause 20.5 Amicable Settlement

The provisions of this Sub-Clause are intended to encourage the parties to settle a dispute
amicably, without the need for arbitration: for example, by direct negotiation, conciliation, mediation,
or other forms of alternative dispute resolution. Amicable settlement procedures often depend, for
their success, on confidentiality and on both Parties' acceptance of the procedure. Therefore,
neither Party should seek to impose the procedure on the other Party.

Sub-Clause 20.6 Arbitration

The Contract should include provisions for the resolution by international arbitra any disputes
which are not resolved amicably. In international construction contracts, iRRgrnatisNarcommercial
arbitration has numerous advantages over litigation in national courts, apg ma re acceptable

to the Parties.

Careful consideration should be given to ensuring that the intefifationa| arbitration rules chosen are
compatible with the provisions of Clause 20 and with
Appendix to Tender. The Rules of Arbitration of the Intern mber of Commerce (the "ICC",
which is based at 38 Cours Albert 1er, 75008 Parig re frequently included in international
mber of arbitrators and the place of

les are preferred, it may be necessary to designate,
appoint the arbitrators or to administer the arbitration,

wWOou itate the enforcement of an arbitral award in the states of the Parties.

may be considered desirable in some cases for other Parties to be joined into any arbitration
Plyeen the Parties, thereby creating a multi-party arbitration. While this may be feasible, multi-
party arbitration clauses require skilful drafting, and usually need to be prepared on a case-by-case
basis. No satisfactory standard form of multi-party arbitration clause for international use has yet
been developed.

except: example text between lines may be copied



Annexes FORMS OF SECURITIES

Acceptable form(s) of security should be included in the tender documents: for Annex A and/or B,
in the Instructions to Tenderers; and for Annexes C to G, annexed to the Particular Conditions. The
following example forms, which (except for Annex A) incorporate Uniform Rules published by the
International Chamber of Commerce (the "ICC", which is based at 38 Cours Albert 1er,»75008
Paris, France), may have to be amended to comply with the applicable law. Althou
publishes guides to these Uniform Rules, legal advice should be taken before th
written. Note that the guaranteed amounts should be quoted in all the currencied,(a
the Contract, in which the guarantor pays the beneficiary.

23



Annex A EXAMPLE FORM OF PARENT COMPANY
GUARANTEE

[See page 4, and the comments on Sub-Clause 1.14]

Brief description of Contract

Name and address of Employer

(together with successors a SsigNs).

We have been informed that (hereinafter called the "Contract¢(")i ting
an offer for such Contract in response to your invitation, and that the conditioAQQTyouynvitation
require his offer to be supported by a parent company guarantee.

In consideration of you, the Employer, awarding the Contract to the
company) irrevocably and unconditionall
obligation, the due performance of all the Contractor's obligati
including the Contractor's compliance with all its terms and
and meaning.

tractor, we (name of parent
e to you, as a primary
iabfities under the Contract,
ccording to their true intent

If the Contractor fails to so perform his obligatioQs iNties and comply with the Contract, we

uol®
will indemnify the Employer against and from 2{ida ' s, losses and expenses (including legal fees
and expenses) which arise from any suc r which the Contractor is liable to the Employer
under the Contract.

This guarantee shall come into d effect when the Contract comes into full force and
effect. If the Contract does.no to full force and effect within a year of the date of this
guarantee, or if you de at you do not intend to enter into the Contract with the

Contractor, this guarante
and effect until \
discharged, whe

shall be dis
This ra all apply and be supplemental to the Contract as amended or varied by the
Em and the Contractor from time to time. We hereby authorise them to agree any such

men nt or variation, the due performance of which and compliance with which by the

ontractor are likewise guaranteed hereunder. Our obligations and liabilities under this guarantee
SRyl not be discharged by any allowance of time or other indulgence whatsoever by the
Employer to the Contractor, or by any variation or suspension of the works to be executed under
the Contract, or by any amendments to the Contract or to the constitution of the Contractor or
the Employer, or by any other matters, whether with or without our knowledge or consent.

This guarantee shall be governed by the law of the same country (or other jurisdiction) as that which
governs the Contract and any dispute under this guarantee shall be finally settled under the Rules
of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in
accordance with such Rules. We confirm that the benefit of this guarantee may be assigned subject
only to the provisions for assignment of the Contract.

S %Date . Signature(s)



Annex B EXAMPLE FORM OF TENDER SECURITY

[See page 4]

Brief description of Contract

Name and address of Beneficiary

We have been informed that (hereinafter called the "Principal’j4
an offer for such Contract in response to your invitation, and that the conditions
(the "conditions of invitation", which are set out in a document entitled Instru
require his offer to be supported by a tender security.

At the request of the Principal, we (name of bank)
undertake to pay you, the Beneficiary/Employer, any sum or
amount of (say:
in writing and your written statement (in the demand) statjng t

hereby irrevocably
exceeding in total the
by us of your demand

~

(@) the Principal has, without your agreement, ygiRara
for its submission and before the expiry i

is offer after the latest time specified
f validity, or

(b) the Principal has refused to acce rrecfion of errors in his offer in accordance with

such conditions of invitation,

(c) you awarded the Contra@
of the conditions of

(d) you awarded the QQntrgbt to the Principal and he has failed to comply with sub-clause 4.2
s of ontract.

public. The authenticated demand and statement must be received by us
(the date 35 days after the expiry of the validity of the Letter of Tender)
, when this guarantee shall expire and shall be returned to us.

his guarantee is subject to the Uniform Rules for Demand Guarantees, published as number 458
OYXhe International Chamber of Commerce, except as stated above.

Date ~ Signature(s)
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Annex C EXAMPLE FORM OF PERFORMANCE SECURITY -
DEMAND GUARANTEE

[See comments on Sub-Clause 4.2]

Brief description of Contract

Name and address of Beneficiary

(whom the Contract defines as the Erplayer).

We have been informed that (hereinafter called the "Pr{i{ci our
contractor under such Contract, which requires him to obtain a performance s8I

At the request of the Principal, we (name of bank) A y irrevocably
undertake to pay you, the Beneficiary/Employer, any sum or su%@ot exceeding in total the
amount of (the "guaranteed amount", ) upon

receipt by us of your demand in writing and your written stateffiffent s tirb}

(@) that the Principal is in breach of his obligation(s) ontract, and

AroR
have reduced the guaranteed a {@:

/Must OsAEin your [minister's/directors'] () signature(s) which must be
authenticated by your baRkers g/ by a notary public. The authenticated demand and statement
must be received at this-6ffice on or before (the date 70 days after the expected expiry of the

Defects Notiﬁca iod for the Works) (the "expiry date"), when this
guarantee (m- sXRike and shall be returned to us.

Any demand for paymen

[N

rmed that the Beneficiary may require the Principal to extend this guarantee if the
Ce certificate under the Contract has not been issued by the date 28 days prior to such
e. We undertake to pay you such guaranteed amount upon receipt by us, within such
eriod of 28 days, of your demand in writing and your written statement that the performance
ceXificate has not been issued, for reasons attributable to the Principal, and that this guarantee has
not been extended.

This guarantee shall be governed by the laws of and shall be subject to the
Uniform Rules for Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Date _ Signature(s)

M/ When writing the tender documents, the writer should ascertain whether to include the optional text,
shown in parentheses [ |



Annex D EXAMPLE FORM OF PERFORMANCE SECURITY -
SURETY BOND

[See comments on Sub-Clause 4.2]

Brief description of Contract

Name and address of Beneficiary

(together with successors and assigns, all as defined in the Contract as the Eplgyer).

By this Bond, (name and address of contractor) fv/\ o
(who is the contractor under such Contract) as Principal and (name and a
as Guarantor are irrevocabl

to the Beneficiary in the total amount of
) for the due performance of all such Princ
under the Contract. [Such Bond Amount shall be reduced by
over certificate for the whole of the works under clause 10 of

shall satisfy and discharge the damages
circumstances.@ However, the total liafilit

The obligations and liabilities of j
other indulgence whatsoeve
of the works to be execu
constitution of the Principa
knowledge or ¢

Any claim ¢r=l\ ond must be received by the Guarantor on or before (the date six months after

% ond shall expire and shall be returned to the Guarantor.

nd subject to the receipt by the Guarantor of evidence of full compliance with such provisions.

This Bond shall be governed by the law of the same country (or other jurisdiction) as that which
governs the Contract. This Bond incorporates and shall be subject to the Uniform Rules for
Contract Bonds, published as number 524 by the International Chamber of Commerce, and words
used in this Bond shall bear the meanings set out in such Rules.

Wherefore this Bond has been issued by the Principal and the Guarantor on (date)

Signature(s) for and on behalf of the Principal

Signature(s) for and on behalf of the Guarantor

om0 /“) When writing the tender documents, the writer should ascertain whether to include the optional text,
Z\ shown in parentheses [ ]
@. Insert: [and shall not be entitled to perform the Principal's obligations under the Contract.]
Or: [or at the option of the Guarantor (to be exercised in writing within 42 days of receiving the claim
specifying such Default) perform the Principal's obligations under the Contract.]

[ %L'b
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Annex E EXAMPLE FORM OF ADVANCE PAYMENT
GUARANTEE

[See comments on Sub-Clause 14.2]

Brief description of Contract

Name and address of Beneficiary

(whom the Contract defines as the Zrfiplayer).

We have been informed that (hereinafter called the "Pr{i{ci our
contractor under such Contract and wishes to receive an advance payment, for WRICH thg/Contract
requires him to obtain a guarantee.

At the request of the Principal, we (name of bank) hereby irrevocably
undertake to pay you, the Beneficiary/Employer, any sum or S exceeding in total the
amount of (the "guaranteed amount", ) upon
receipt by us of your demand in writing and your written siate

(@) that the Principal has failed to repay the=qva(fgeé payment in accordance with the
conditions of the Contract, and

(b) the amount which the Principal h to r&pay.

ipt [of the first instalment] of the advance payment
t shall be reduced by the amounts of the advance
payment repaid to you, a g by your notices issued under sub-clause 14.6 of the
conditions of the Contract/fFollowhg+éceipt (from the Principal) of a copy of each purported notice,
we shall promptly notify yQN of thg revised guaranteed amount accordingly.

Any demand fo aent must contain your signature(s) which must be authenticated by your

bankers or jgy=a
at this offi C
2\
v N
e ha Qeen informed that the Beneficiary may require the Principal to extend this guarantee if the
dvance payment has not been repaid by the date 28 days prior to such expiry date. We undertake
tdgay you such guaranteed amount upon receipt by us, within such period of 28 days, of your
demand in writing and your written statement that the advance payment has not been repaid and
that this guarantee has not been extended.

efore (the date 70 days after the expected expiry of the Time for Completion)
(the "expiry date"), when this guarantee shall expire and shall be returned to us.

This guarantee shall be governed by the laws of and shall be subject to the
Uniform Rules for Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Date _ Signature(s)



Annex F EXAMPLE FORM OF RETENTION MONEY
GUARANTEE

[See comments on Sub-Clause 14.9]

Brief description of Contract

Name and address of Beneficiary

(whom the Contract defines as the Zrfiplayer).

We have been informed that (hereinafter called the "Pr{i{ci our
contractor under such Contract and wishes to receive early payment of [pa\ofT the/setention
money, for which the Contract requires him to obtain a guarantee.

At the request of the Principal, we (name of bank) hereby irrevocably
undertake to pay you, the Beneficiary/Employer, any sum or S exceeding in total the

amount of (the "guaranteed amount", ) upon
receipt by us of your demand in writing and your written siate ting:
(@) that the Principal has failed to carry out his tipf(s) to rectify certain defect(s) for which

he is responsible under the Contract,

(b) the nature of such defect(s).

Il not exceed the total amount of retention money
d by your notices issued under sub-clause 14.6 of the

released to the Principal by you, /4
j eing passed to us.

conditions of the Contract

for the Wor , (the "expiry date"), when this guarantee shall expire and shall

We een Informed that the Beneficiary may require the Principal to extend this guarantee if the
erfor ce certificate under the Contract has not been issued by the date 28 days prior to such
piry date. We undertake to pay you such guaranteed amount upon receipt by us, within such
pxod of 28 days, of your demand in writing and your written statement that the performance
certificate has not been issued, for reasons attributable to the Principal, and that this guarantee has
not been extended.

This guarantee shall be governed by the laws of and shall be subject to the
Uniform Rules for Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Date _ Signature(s)
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Annex G EXAMPLE FORM OF PAYMENT GUARANTEE BY
EMPLOYER

[See page 17: Contractor Finance]

Brief description of Contract

Name and address of Beneficiary

(whom the Contract defines as the trastor).

We have been informed that (whom the Contract defines as t and
who is hereinafter called the "Principal") is required to obtain a bank guarantee:.

At the request of the Principal, we (name of bank) A y irrevocably
undertake to pay you, the Beneficiary/Contractor, any sum or SL@ exceeding in total the

amount of (say: ) up celRhby us of your demand in
writing and your written statement stating:

€ Principal has failed to make
expiry of the period specified in the
ave been made, and

(@ that, in respect of a payment due under the C
payment in full by the date fourteen days
Contract as that within which such pay

(b) the amount(s) which the Principal

d t& pay.

Any demand for payment must
entitlement to payment]
payment in full.

ied by a copy of [list of documents evidencing
, in respect of which the Principal has failed to make

Any demand for paymeni\nus}/L£ontain your signature(s) which must be authenticated by your

bankers or by an publfle—The authenticated demand and statement must be received by us
at this office o e (the date six months after the expected expiry of the Defects Notification
Period for t , When this guarantee shall expire and shall be returned
to us.

This htee shall be governed by the laws of and shall be subject to the

nifort ules for Demand Guarantees, published as number 458 by the International Chamber of
ommerce, except as stated above.

Date  Signature(s)
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LETTER OF TENDER

NAME OF CONTRACT:

TO:

We have examined the Conditions of Contract, Employer's Requirements, Schedules, the
Appendix and Addenda Nos or the above-named Work
examined, understood and checked these documents and have ascertained that t
errors or other defects. We accordingly offer to design, execute and complete
remedy any defects therein, in conformity with this Tender which includes all th cuents and
the enclosed Proposal, for the lump sum of

(in currencies of payment) K

AN

We accept your suggestions for the appointment of the DAB, é§ set qut in“Schedule

[We have completed the Schedule by adding our S for the other Member of the
DAB, but these suggestions are not conditig, thNgOffer]. *

We agree to abide by this Tender until nd it shall remain binding upon us and may
be accepted at any time before that dat e QsknoWledge that the Appendix forms part of this
Letter of Tender.

If this offer is accepted, we will grovids pecified Performance Security, commence the Works
as soon as is reasonably pracigs er the Commencement Date, and complete the Works in
accordance with the abo egcuments within the Time for Completion. We guarantee that
the Works will then confo he Schedule of Guarantees.

ignat in the capacity of

authorised to sign tenders for and on behalf of

Address:

Date:

* If the Tenderer does not accept, this paragraph may be deleted and replaced by:

’(‘:—D DO{\

NY We c?é%oot accept your suggestions for the appointment of the DAB. We have included our
suggesfions in the Schedule, but these suggestions are not conditions of this offer. If these
suggestions are not acceptable to you, we propose that the DAB be jointly appointed in

~neaccordance with Sub-Clause 20.2 of the Conditions of Contract

~JIDIC 123
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Appendix to Tender

[ Note: with the exception of the items for which the Employer's requirements have been inserted,
the following information must be completed before the Tender is submitted ]

ltem Sub-Clause Entry
Employer's name and address ... ... 1.1.22&1.3
Contractor's name and address . .. .. 1.1.23&1.3 //)

Engineer's name and address . . . . . .. 1.1.24&1.3 A

Time for Completion of the Works . ...  1.1.3.3..... & ___ days

Defects Notification Period . ........ 11.3.7..... 365 days

Electronic transmission systems . .. .. 1.3...

GoverninglLaw ........ ... ... ..

Ruling language .. .............

Language for communications

Time for access to the Si ___ days after Commencement Date

Amount of Perfori e Se 42........ _ % of the Accepted Contract
Amount, in the currencies and
proportions in which the Contract
Price is payable

Peri hotifying unforseeable errors,
ults defects in the Employer’s
equirements . ... ... L. 51........ _ days

Normal working hours ... ......... 6.5........

Delay damages for the Works . . ... .. 8.7 & 14.15(b) _ % of the final Contract Price per
day, in the currencies and proportions
in which the Contract Price is payable

Maximum amount of Delay damages . 8.7........ _ % of the final Contract Price

If there are Provisional Sums:
Percentage for adjustment of

?R@viﬂ@aa(d Sums ... 13.5(00) ... .. %
& o

oF \

L Z

oc =

Initials.of Signatory of Tender
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If Sub-Clause 13.8 applies:
Adjustments for Changes in Cost;

Table(s) of adjustment data . ...... 13.8....... for payments each
month/[ YEAR]in __ (currency)
Coefficient; Country of origin; Source of index; Value on stated date(s)*
scope of index currency of index Title/definition Value Date
a=0.10 Fixed
b= Labour N
C=
d=
e=
%

* These values and dates confirm the definition of each index, but do not ecg/te indices

Total advance payment . .. ......... 142....... z<_)§&coep’[ed Contract Amount

Number and timing of instalments . ... 14.2
Currencies and proportions ........ 14.2.. . "% in
% in
Start repayment of advance payment . 4.2Qn. .- .. whenpaymentsare . %

of the Accepted Contract Amount
less Provisional Sums

%

Percentage of ret %

Limit of Retept ney .......... 143....... _ % of the Accepted Contract Amount
If Subla applies:
Pl aterials for payment
whe ipped en route to the Site .. 14.5(b) ... .. [list]
list]
ant and Materials for payment
when delivered to the Site .. ... ... 14.5(c) ..... [list]
[list]

Minimum amount of Interim Payment
Certificates . ............ ... . ... 146....... % of the Accepted Contract Amount

If payments are only to be made in a currency/currencies named on the first page of the Letter of Tender:

Currency/currencies of payment . ... 14.15...... __ as named in the Letter of Tender

?\’( [20]9) o)
S O,

REQ
D

Initials.of Signatory of Tender
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If some payments are to be made in a currency/currencies not named on the first page of the Letter of Tender:
Currencies of payment

Currency Unit

14.15

Percentage payable in the Rate of exchange: number
Currency of Local per unit of Foreign
Local: [name] 1.000
Foreign: [name]
[name]
o
Periods for submission of insurance:
(a) evidence of insurance . ........ 18.1....... ays
(b) relevant policies . ............ 181....... days
Maximum amount of deductibles for
insurance of the Employer's risks 18.2(d) ... .. VK
Minimum amount of third party (J \
INSUrANCE . . . oot e et e 183....... ))
—"
The DABshallbe ............... 20.2 ither:

Appointment (if not agreed) to be
made by

If there are Sections:
Definition of Sections:

S\
)

Descriptt Value: percentage™ of
(Sub-Cl 6 Accepted Contract Amount

____ One sole Member/adjudicator
Or:

_ A DAB of three Members

The President of FIDIC or a person
appointed by the President

Time for Completion

N

Delay Damages
(Sub-Clause 1.1.3.3)

(Sub-Clause 8.7)

hese percentages shall also be applied to each half of the Retention Money under Sub-Clause 14.9

[ In the above Appendix, the text shown in italics is intended to assist the drafter of a particular
contract by providing guidance on which provisions are relevant to the particular contract. This
italicised text should not be included in the tender documents, as it will generally appear
inappropriate to tenderers.]

Initials. ofsignatory of Tender
0 2
£IpiC A2




CONTRACT AGREEMENT

This Agreement made the day of 20

Between of (hereinafter called "the Employer") of the one part,
and of (hereinafter called "the Contractor") of the other
part

Whereas the Employer desires that the Works known as should be executed by

the Contractor, and has accepted a Tender by the Contractor for the execution and complation of
these Works and the remedying of any defects therein,

The Employer and the Contractor agree as follows:

1. In this Agreement words and expressions shall have the same meandgs as\yeTespectively
assigned to them in the Conditions of Contract hereinafter referrad to.

2. The following documents shall be deemed to form and be regd adhconstrued as part of this
Agreement:
(@)  The Letter of Acceptance dated \>

(b)  The Letter of Tender dated

(©) The Addenda nos. A

(d)  The Conditions of Conira

()  The Employer’s-Req
1) The comple ea Sc f dules, and

ute and complete the Works and remedy any defects therein, in conformity with the
visions of the Contract.

The Employer hereby covenants to pay the Contractor, in consideration of the execution and
completion of the Works and the remedying of defects therein, the Contract Price at the
times and in the manner prescribed by the Contract.

In Witness whereof the parties hereto have caused this Agreement to be executed the day and
year first before written in accordance with their respective laws.

SIGNED by: SIGNED by:

for and on behalf of the Employer in the presence for and on behalf of the Contractor in the presence

of of
. ’(‘:—D D OO
‘Withess: O\ Witness:
@ )
wyName: z Name:
o
Address: Address:
Date: Date:

@ o
£IDIc 42>
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DISPUTE ADJUDICATION AGREEMENT
[for a one-person DAB]

Name and details of Contract
Name and address of Employer
Name and address of Contractor
Name and address of Member

Whereas the Employer and the Contractor have entered into the Contract and desire jointly to
appoint the Member to act as sole adjudicator who is also called the "DAB" to adjudicate a gispute
which has arisen in relation to *

The Employer, Contractor and Member jointly agree as follows:

1. The conditions of this Dispute Adjudication Agreement comprise th ene nditions of
Dispute Adjudication Agreement", which is appended to the &ene ditions of the
"Conditions of Contract for Plant and Design-Build" First n 1999 published by the

Fédération Internationale des Ingénieurs-Conseils (FIDIC d following provisions. In
these provisions, which include amendments and addffions tq th¥ General Conditions of
Dispute Adjudication Agreement, words and expressio hallhave the same meanings as

are assigned to them in the General Conditions of judication Agreement.

2. [ Details of amendments to the General f Dispute Adjudication Agreement, if
any.]

3. In accordance with Clause 6 ojthe eraMConditions of Dispute Adjudication Agreement,

the Member shall be paid a dai per day.

d other payments to be made by the Employer and the
ause 6 of the General Conditions of Dispute Adjudication
ndertakes to act as the DAB (as adjudicator) in accordance with

is Dispute Adjudication Agreement shall be governed by the law of

SIGNED by: SIGNED by: SIGNED by:

for and on behalf of the Employer  for and on behalf of the Contractor the Member in the presence of

in the presence of in the presence of
Witness: Witness: Witness
Name: Name: Name:
Ag@gesgnoo Address: Address:
/Dater ) O{{,_ Date: Date:
g %

["A briet.description or name of dispute to be added.]
NEIDIC A%



DISPUTE ADJUDICATION BOARD AGREEMENT

[for each member of a three-person DAB]

Name and details of Contract
Name and address of Employer
Name and address of Contractor
Name and address of Member

Whereas the Employer and the Contractor have entered into the Contract and desire jointly to
appoint the Member to act as one of the three persons who are jointly called the "DAB" [angdesire
the Member to act as chairman of the DAB] to adjudicate a dispute which has arisen i ajion to

*

The Employer, Contractor and Member jointly agree as follows:

1. The conditions of this Dispute Adjudication Agreement comprisgshe " Conditions of
Dispute Adjudication Agreement", which is appended to General Conditions of the
"Conditions of Contract for Plant and Design-Build" Fir 1999 published by the
Fédération Internationale des Ingénieurs-Conseils (FID the”following provisions. In
these provisions, which include amendments and.ad the General Conditions of
Dispute Adjudication Agreement, words and expr | have the same meanings as

are assigned to them in the General Conditi f ute Adjudication Agreement.
2. [ Details of amendments to the Genergy20n s of Dispute Adjudication Agreement, if any]
3. In accordance with Clause 6 ojthe eraMConditions of Dispute Adjudication Agreement,

the Member shall be paid a daj

4, In consideration of the <‘d other payments to be made by the Employer and the

Contractor in accofdance W Clause 6 of the General Conditions of Dispute Adjudication
Agreement, the M&Kber Jundertakes to serve, as described in this Dispute Adjudication

per day.

Agreement ne ofthAe three persons who are jointly to act as the DAB.
5.
is Dispute Adjudication Agreement shall be governed by the law of
SIGNED by: SIGNED by: SIGNED by:

for and on behalf of the Employer  for and on behalf of the Contractor  the Member in the presence of

in the presence of in the presence of
Witness: Witness: Witness
Name: Name: Name:
Addressi 55 Address: Address:
T e . .
r_\jﬁate. 7 Date: Date:
7 Z
iy —

["A briet. degcr/pt/on or name of dispute to be added.]
NEIDIC A% vii
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